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The question whether the alleged statement of the accused to the Police before 
arrest is protected by Sec. 162 of the Cv. P. Cade. 

Feld- Tbat the majority of the High Courts has oo application to a state- 
ment made by a person who at the time it is tendered ia evidence is an accused 
besos: the auoority is no such limitation. 

Wader Sec. 32 of the lodian Evidence Act of 1872, the statement must be 
made of the transaction bas takso piace that the person making it must be at 
any rate near death, 

The natural menacing of the words used does not convey any 
of these limitations. > statement may be made before the cause of death 

aco bas any reason to anticipate beiag killed. 


ig F * Niere amsteoses of the transaction : general expres- 
sions tadicating fear on un u whether 6f 4 particular individual or otherwise 
tid: Be. the ‘gecasion of ths death wili not be admissitie. 
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But statements made by the deceased that he was proceeding to the spot where 
he was in fact killed, or as to his reasons for so proceeding Or that he was 
ging ta meet a parlicular person, or that be had been invited by tuch person 
to meel him would each of them bs circumstances of the transactioa, and wouid 
be so whether the person was unknova ot was not the person accused Such 
astatement might indeed b+ exculpatory or the person accused. Circums- 
tances of the transaction” 1s a phrase no doubt that conveys some limitations. 
itis mot as broad as the analogous use in circumstantial evidence“ which 
includes evidence of all relevant facts. It is on the otber hand narrower than 
ves geste, Circumstances must have some proximate relation to the actual 
occurrence ; though as for instance in a case of prolonged poisoning, they may 
be related to dates at a considerable distance from the date of the actual fatal 
dose. That the circumstances“ ars of the transaction which resulted in the 
oath of the declarant. It is not necessary that there should be a known 
transaction other thao that the death of the declarant has ultimately been 
caused, for the condition of the admissibility of the evidence is that" the 
cause of the death comes in to question.” 

The facts of the case appear from the Judgment. 

Messrs. D. N. Pritt, K. C., and H. W. Wiliams—tor the Appellant. 

Messrs. G. D. Roberts, K.C, W. Wallach and / Aegi lor the Res- 


poodents. 

Lord Atkin.—This isan appeal by special leave from a 
judgment of the High Court of Patua who affirmed the decision 
of the Sessions Judges at Berhampur who had convicted the 
appellant of the murder of one Kurrea Nukaraju and sentenced 
him to death. The accused, his wife, his wife’s brother, and his’ 
clerk living at his house were charge! with the murder before 
the Sub-Divisional Magistrate, Chatrapur, in May and June, 
1937. After hearing the evidence, the examining Magistrate 
discharged all the accused holding that there was no sufficient 
evidence to support the charge. Thereupon the Sessions Judge, 
Berhampur, exercising his powers under the Cr. P. Code, called 
upon the accused to show cause why they should not be com- 
mitted for trial andin July, 1937, ordered the present accused 
and his wife to be committed to the Court of Session to stand 
their trial for offences under sections of the I. P. Code 120. B 
(conspiring to murder) 302 (murder) and 201 (causing evidence 
of an offence to disappear) At the trial the Sessions Judge 
acquitted the appellant's wife of all the charges but convicted 
be appellant of murder and sentenced him to death. The 


1930-40] BENGAL WEEKLY LAW REPORTER. 3 


PAKKALA NARAYANA SWAMI | EMPEROR 


appeal is based upon the admission of certain evidence said to 
be made inadmissible by provisions of the Cr. P. Code and tho 
Evidence Act: ani is further maintained upon the contention 
‘that whether the disputel evidence be admitted or nat, and 
certainly if it ought to have been rejected, there is no evidence 
sufficient to support this conviction. 

On Tuesday, Maroh 23, 1937, at about noon the body of 
the deceased man was found in a stesl trunk in a third clasa 
compartment at Pari, thy terminus of a branch line on tho 
Bengal-Nagpur Railway, where tho trunk had been left un- 
claimed. The body haibsen cut into seven portions, and the 
modical evidenco left no doubt that the man had been murdered. 
A few days elapsel before iduntiflovtion but eventually tho 
body of the decassel was identifisl by his widow, He wasa 
man of about 49 ant had beau marrict about 22 years. 
He had been a peon in the servico of the Dewan of Pithapur, ono 
of whose daughters was the wife of the accuset. It was suggest- 
el by the prosecution that beforo her marriage and about 19 
years before the ovents in quastion, tha wife of the accused 
then a girl of about 13 had hid an intrigue with the decuassd 
Four letters were produced by deceased's widow purporting 
to be signed by the girl bearing date 1918 supporting this 
suggestion. The Judge was not satisfied with the evidence of 
handwriting: there was no other evidence worth considoring in 
support: and this suggested motive must be definitely rejected. 
The fact, however, remiins that the deceaysd was in possession 
af these four documents purporting to be signo! by the wife 
of the accusad. About 1919 the accused and his wife were 
married. They went to live at Berhampur about 250 miles 
from Pithapur. About 1933 they returaul to Pithapur where 
they appear to have stayed with her father. They seem at that 
time to have been in need of money: an! during 1936 the 
accusell’s wife borrowe l from the decsisel men at various times 
and in relatively small sums an am unt of Rs. 3,009 at intarest 
at the rate of 18 per cant. per annum. About 50 letters and notes 
proving these transactions singnel by the acaused's wife wers 
found in the deceased man’s house at pithapur after his death. 
On Saturday, Mareh 20, 1937, the decaased man received 
letter, the contents of which were not accurately proved, but 
it was reasonably clear that it invite! him to come that day 
or next day to Berhampur., It was unsigned. The widow 
said that on that day her husband showed hera letter aud 
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said that he was going to Berhampur as the appellant's wife 
had written, ta him and told him to go and receive payment 
of his due. This evidence was objected to: it was admitted 
as falling under the provisions of Sec 32 (i) of the Indian 
Evidence Act. The admission of this evidence is one of the 
grounds of the appeal, and will be discussed later. The deceased 
left his hausa on Sunday. Marc’ 21, in time to catch the train 
for Berhampur. On Tueslay, March 23, his body was found 
in the train at Puri as already stated. 


Police euspicion does not appear to have been directed 
against the accuse l and his household until April 4, on which 
date the Police visited the house, examined the inhabitants and 
obtained a statement from the accused, the admissibility of 
which is one of the principal grounds of the appeal. They 
searched the premises as is said for incriminating documents 
only, and in the afternoon arrested the four persons already 
montionod. In addition to evidence of the facts above stated, 
tho prosecution adduced the evidence of two employees in a 
shop at Berhampur where trunks were made and sold who gave 
evidenoe that on monday, March 22, in the afternoon the 
washerman of the accused called at the shop and ordered a 
trunk that a trunk was taken to the acoused’s house and 
shown to him and his wifo. It was rejected as being too large 
and a smaller one of the sizə of the trunk in question was then 
delivered to the washerman at the shop and he took it away. 
The transaction waa entered in the rough day book and in the 
fair copy book of the shop as of the day in question, and though 
the trial Judge thought that the entry pad been tempered 
with so as to insert the height of the trunk, the trial Judge and 
the High Court both of whom inspected the entries were satis- 
fied that they genuinely established the sale of such a trunk on 
that day. The witnesses identified the trunk in which the body 
was found as being the trunk of their manufacture which was 
sold in the circumstances stated on the Monday afternoon. The 
washerman was called and proved the purchase of a trunk after 
the rejection by the accused of the first one brought from the 
shop. He, however, placed the date as being on a Saturday. 
Tho Judge thought his evidence was unreliable and said that 
he ignored it. He, however, found the sale of the particular 
trunk was proved to have taken place as stated by the witnesses 
ou Monday, March 22. The prosecution then sought to prove 
that the acoused took the trunk to the traiu in which it was 
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found on Tuesday, March 28. Evidencs was given by a JHATKA 
driver who lived near the aceusel that early in the morning 
some four months before the trial, the acoused had come to his 
house and ssid he wanted a JEATKA : that he drove to the 
accused's house, a trunk which was like the trunk in question 
was loadel on the Jerka and ho drove the accused with the 
trunk to the station where the trunk was unloaded and taken 
into the station. The evideace was corroborated by a man who 
ran alongside the JHaTKa in charge of the horse which was 
fresh. Tae defence relied strongly on statements made by 
both these witnesses on cross-examination that they remamber- 
ed that the occasion was a Saturday as it was a sHANDY (fair) 
day at Berhampur. Both Oourts accepted the evidence as 
relating to the carriage of this trunk on the 28rd. They 
thought that the difference as to date wis an inaccuracy due to 
a BONA FIDE mistake. A witness of repute spoke to seeing the 
asousad at the station on the morning of March 23, when the 
train on which the trunk was found arrived. Ho could not say 
that he saw the accusel enter the train. Whea the accused 
was examined by the Police at his house on April 4, it is alleged 
that he mide the statemant which the defenco sought to have 
rejected and waich must be further discussed. The alleged 
statement was that the deceased hal coms to his house on the 
evening of Mirch 2L, slept in ono of the outhouse rooms for the 
night and left on the evening of the 23nd by the passenger 
train. That on tho morning of Murch 23, the accused wont 
to the station with Gangulu (the JHaTKa driver) in his JHATEKA 
ani went off by the passanger train to Chatrapur on some 
private business with one Dalhi Chiranjivirao. Hearing at he 
Chatrapur station that this min wis away ho returned by the 
Vizigapstam passenger train as far as Jagannalhpur whence he 
want to Narendrapur to see one Juria Naik». He, too, was 
absent so the accused returael te Berhampur by saurga. This 
statement was obviously important for it admitted that tho 
mur lered man arrived at the sccusel’s house on the 21st. Both 
Courts admitted it. Their Lordships are of opinion that it 
should have been rejected for reasons that will be given later, 
The accused and the other three mombers of his household were 
arreste! on the 4th, and the house remained unoccupied. On 
the 7th a further search of the premises was mado by the Police, 
and a bundle of rags which apparently had been washed but 
contained bloodstsias was found buriel at a depth of about 


2 . 
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18 inches in the compound. Some rags also bloodstained but 
still damp were found in a box ia the bathroom. The trial 
Judge acoapted this evidence: on appeal both of the Judges 

thought that the articles found were not on the premises when 

the Police searched on the 4th: Mr. Justice Manohar Lall 

thought that the discovery was made under highly suspicious 

circumstances and that no inferonce should be drawn against 
the seoused in respect of it. In this state of the case their 
Lordships think that it would be unsafe to rely upon the dis- 

coveries on April 7. Before the examining Magistrate the 

acoused’s statement was that he was not guilty. He had come 

to Berhampur on March 17, in connection with a law suit of 
which he gave some particulars. He neither purchased the trunk 
through the washerman nor did he take it to any place in any 
JHATKA. The deceased never cama to his house at any time in 
March last. He did not know the deceased. At the trial he 
said that the statement hy had ma le in the lower Court was 

correct. When asked by the Julge whether he could suggest 

any reason why so many witnesses should come and give evi- 

dence against him he sail. The witnesses are mistaken and 
the Police are suffering from exeessive zeal’’. 

The first question with which their Lordships propose to 
deal is whether the statement of the widow that on Mareh 20, 
the decense! hai told her that he was going to Berhampur as 
the accused’s wife had written and told him to go and receive 

aymont of his dues was admissihle under Sec. $2 (1) of the 
ndian Evidence Act, 1872. That section provides: 

Statements written or varbal of relevant facts mide by a person who is 
dead . . . are themielvas relevant facts in the following cases (t] when the 
statement is mide by a petzen as to the ciuta of his death or as to any of the 
circumstances Of tha transaction wich resulted ia his death, in cases ia which the 
cause of that person's death comes into question, 


Such statemsnts are relevant whether the person who mide them was or 
was natat the tims when they ware mad; under exoectation of death, and what 
ever may ba the nature of the proceeding ia which the cause of his death come 
iato question.“ i 
A variety of questions has been mooted in the Indian 
Courts as tothe effect of this section. It has been suggested 
that the statement must be made after the transaction hag taken 
place, that the person making it must be at any rate near death, 
that the “ circumstances” can only inclade ‘the acts done when 
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and where the death was caused. There Lordships are öf opinion 
tuat toe natural meaning of the words used does not convay any 
of Lhase limitativaa, Lue statanant miy be made before the 
Osudu ut dessa has srison, or before the decuasud has any reason 
to anticipato being killed, The circumstances must be ciroum- 
stances of the transaction: ganeral expressions indicating foar 
or suspicion whether of a particular individual or otherwise aud 
not dirvdtly related to tna ocswion of the death will not be 
admissible. But statements made by the deceased that ho was 
procesding to the spot whore he was in fact killed, or as to his 
reasons for sọ proceeding, or that he was going to meet a 
particular parson, or that he had buon iavited by such person 
to meet him would each of them be circumstauces of the trans- 
action, and would be so whether the person was unknown, or 
Was not tue person accused. Such a statement might indeed 
by exculpatory of the person accused. “ Circumstances of the 
transaction“ is a phrase no doubt that conveys some limitations. 
It i not as broad as the anslogous use in“ circumstantial 
evideove” which inolu les evidenos of all relevant facts. It is 
on the other hand narrower than ges GBA. Oircumstances 
must have some proximate relation to the actual ooourrency ; 
tuougu as for instance in a case of prolonged poisoning, they 
my vo related to dates at a considerable distance from the date 
of the actual fatal dose. 

It will be observed that the circumstances” are of the 
transaction which resulted in the death of the declarant. It ig 
not mocessary that there should be a kaown transaction other 
than that the death of the declarant has ultimately been caused, 
fur the condition of the admissibility, of the evidence is that 
“ the cause Of death comes iato question“. In the present case 
the cause of the decoased's death comes into question, The 
transaction is one in whioh the deceased was murdered on 
March 21, or Mirch 22: and his body was found in a trunk 
proved to be bought on behalf of the accused. The statement 
made by the deceased on March 20 or 21, that he was setting 
out to the place where the socused lived, and to meet a person, 
the wife of the accused, who lived in the socoused’s house, 
appears clearly to be a statement as to some of the oiroum- 
stances Of the transaction which resulted in his death. The 
atatement was rightly admitted. | 

It is now necessary to discuss the question whether the 
alleged statement of the sccused to the Police before arrest 
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was protected by Sec. 162 of the Or. P. Code which provides 
(sub- Sec. 1) :— : | 

No statement made by any person to a Police Officer in the course ofan 
nvestigation under this Chapter shall, if reduced into writing, be signed by 
he person making it: nor shall soy such statement or any record thereof 
whether in a Police diary or otherwise or any part of such statement or record 
be used for any purpose (save as hereinafter provided) at any inquiry or trial 
in respect of any offence upder investigation at the time when such trial was 
made.” 


This section which in its amended form was substituted 
for the original scotion by Sec. 34 of the Or. P. Code Amend- 
ment Act, 1923, has been the subject of repeated decisions in 
the High Courts of India and has given rise to a distinct 
cleavage of opinion. The majority of the High Courts have 
held that it has no application to a statement made by a 
persen who at the time it is tendered in evidence is an accused 
person: the majority have held that there is no such limi- 
tation. Their Lordships have been referred to at least twelve 
reported cases, all of which with others they have considered. 
The representative opinions on either side may be taken to be 
Tux Kino EurZROR v. AzimuBpy (1) in a judgment of the 
then Rankin, J., admitting such a statement against the 
accused and THe Kixe-Emreror v. SrAMO Mana Pargo (2) in 
in a judgment of Reilly, J. sitting in a Full Bench of the 
High Court of Madras rejecting the statement. The present 
Board have had the advantage of the presence of Sir George 
Rankin in giving a full consideration to all the reported deci- 
sions : and they have come to the conclusion that the words of 
the section lead to the conclusion that the statement is not 
admissible even when made by the person ultimately accused. 

The reference in the section to “this chapter” is to the 
group of sections beginning with Chap. XIV forming Part V of 
the Code entitled: Information to the Police and their powers 
to investigate”. After giving powers to certain Police Officers 
to investigate certain crimes, the Code Proceeds in Sec 160 


(1) 98 Cr. L. J. 99; A. I. R. 1927 Cal, 173 4 C. L. J. 053 5 99 Il. C. 
257 ; 4 C237. | | | 

(2) (1938) Cr. Cas. 355 (F. B.); A. I. R. 1939 Mad. 391; 6¢ M. L. J. 
342; sL W. yos; 33Cr. L. J. 418; Iod. Rul (1938) Mad. 338 ; 
(1938) M, W. N. 305 ; 137 ind. Cas. 9 ; 55 M. 903. 
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to give power to any Police Offxer making an investigation 
by an order in writing to require the attendance befdbre himself 
= persons who ap to be uainted with the cireumstauoes 
of the oase. By 3. 181 any Polioeman making an investiga- 
tion under the chapter may examine orally any person supposed 
to be acquainted with the facts and circumstances of the case, 
and such person shall be bound to answer all questions put to 
him other than those, the answers to whioh may tend to 
incriminate him. Then follows the svotion in question whieh is 
drawn ia the same ral Way relating to “an son”. 
That the words in their ordiaary meaning would include any 
though he may thereafter be accused seoms plain. 
nvestigation into crime often iucludes the axamination of a 
number of persons none of whom or all of whom be suspected 
at the time. The first words of the section prohibiting the 
statement if recorded from being signed must apply to all the 
statements made at the tims and must, therefore, apply to a 
statement made by a person possibly not then even suspected 
but eventually acoused. “Any such statement” must, therefore, 
include such a case: and it would appear that if the statement 
is to be admitted at all, it can only be by limiting the words 
„used for any purpoee” by the addition of such words except 
as evidence for or against the person making it when accused 
of an offence”. If such an exception wore intended, one would 
except to find it expressed and their Lordships oannot find 
sufficient grounds fer so departing from the plain words used. 
If one had to guess at the intention of the Legislature in fram- 
N section in the words used, one would suppose that they 
had in mind to encourage the free disclosure of information or 
to protect the person making the statement from a supposed 
unreliability of Police testimony as to alleged statements or 
both. In any case the reasons would apply as might be thought 
4 FORTIORI to an alleged statement e by a person ultimately 
accused. But in truth when the meaning of words is plain, 
it is not the duty of the Courts to busy themselves with 
suppoesd intentions. 
I dave been long and deeply impressed with the wisdom of the rule, oo 
I believe universally adopted, at least in the Courts of Law in Westminister Hall, 
that in coustruing wills and indeed statutes, and all written instruments, the 
grammatical and ordinary sense of the words is to be adhered to, unless that would 
lead to some absurdity, or some repugaance or inconsistency with the rest of the 
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instrument, in which case the grammatical and ordinary sense of the words may 
be modified, so as to avoid that absurdity and inconsistency, but 00 farther.” 


(Lord Wensleydale ia Gagr v. Pearson (1). 


" My Lords, to quote from the languages of Tioda!, C. J. whea delivering ihe 
Opinion of the Judges in the Sussex Peerage Case (2) “ The only rule for the 
construction of Acts of Parliament is that they should be construed according to 
‘he iotent of the Parliament which, parsed the Act. If the words of the statute 
ate iu themselves precise aud unambiguous, then no more can be necessary thaa 
to oxpound those words in (heir natural and ordinary sense. The words them- 
selves alone do in such case best declare the intention of the law-giver. But if 
any doubt arises from the terms employed by the Legislature, it has always been 
held a safe means of collectiog the intention, to call in aid the ground and cause 
of making the statute, and to have recourse to the preamble which according to 
Dyer, C, J. (Stowel v. Lord Zouch (3) iz a key to open the minds of the makers 
of the Act, and the mischiels which they are intended to redress.” 


Lord Halsbury, L. C. in ComMtsstonges rok SPECIAL 
Pongrosks ov INCOME-TAX v. PEMSEL (4). 


In this oase the words themselves declare the intention of 
the Legislature. It therefore app2ars inadmissible to consider 
the advantages or disadvantages of applying the plain meaning 
whether in the interests of the prosecution or the accused. It. 
would appear that one of the difficulties that has been felt in 
some of the Courts in India in giving the words their natural 
construction has been the supposed effect on Secs. 25, 26 and 27 
of the Indian Evidence Act, 1873. Sec. 25 provides that no 
oonfession made toa Police Officer shall be proved against an 
accused. Sec. 26.—No confession made by any person whilst 
he is in the custody of a Police Officer shall be proved as against 
such person. Sec. 27 isa proviso that when any fact is dis- 
covered in consequence of information received from a person 
accused of any offence whilst in the custody of Police Officer, 
ao much of such information whether it amounts to a confession 
or not may be proved. It is said that to give See. 162 of the 
Code the construction contended for would be to repeal Seo, 27 
of the Evidence Act for a statement giving rise to a discovery 


(1) 108 R. R. 19; 3. R. 454 3 Jur (us.) 823. 26 L. J. Ch. 413 
(t857) 6 H. L. C. 61 at p 106, | 
a (2) 65 K. R. rt ; 8 Jur 793 ; (1844) t: Cl. & Fla 85 at p. 143. 
(3) 155 Plowd at p. 369. 
: (e) (1891) A. C. 531 at p. 542 
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could not then be proved. It is obvious that the two sections 
can, in some circumstances, stand together. Sec. 1623 is confinod 
to statements made to a Police Officer in course of an infesti- 

gation. Seo. 25 covers a confession mad* toa Police Offloer 
before any investigation has began or otherwise not in the 
course of an investigation. Sec. 27 seems to be intended to be 
a proviso to Sec. 26 which includes any statement made by a 
person whilst in custody of the Police and appears to apply to 
such statements to whomsoever made, e.g., to a fellow prisoner, 
a doctor or a visitor. Such statemonts are not covered by 
Sec. 163. Whether to give to Sec. 163 the plain meaning of the 
words is to leave the statement still inadmissible even though a 
discovery of fact is made such as is contemplated by Seo. 27. 
it does not seem necessary to decide. In tho present case the 
declarant was not in the custody of tho Polica, and no alleged 
discovery was made in consequence of his statement. The words 
of Sec. 162 are in their Lordships’ view plainly wide cnough to 
excludy any confession made to a Police Officer in course of 
investigation whether a discovery is made or not. They may, 
therefore, PRO TANTO repeal the provisions of the section which 
would otherwise apply. If they do not presumably, it would 
be on the ground that Seo. 27 of the Evidence Act is a spocial 
law within the meaning of Sce. 1 (3) of the Cr. P. Code, and 
that Sec. 162 is not a specific provision to the contrary. Their 
Lordships express no opinion on this tapic for whatever be the 
right view it is necessary to give to Sec. 162 the full meaning 
indicated, It only remving to add that any difficulties to 
which either the prosecution or the defence may be exposed 
by the construction now placed on Sec. 162 can in nearly every 
case be avoided by securing that statements and confessions 
are recorded under Sec 164. In view of their Lordships’ 
decision that the sa i statement was inadmissible by reason 
of Sec. 162, the appellants contention that it was inadmissible 
as a confession under Sec. 25 of the Evidencs Act becomes 
unnecessary. As the point was argued, howover, and as there 
seems to have been some discussion in the Indian Courts on 
the matter, it may be useful to state that in their Lordships 
view no statement that contains self-exculpatory matter can 
amount to a confession, if the exculpatory statement is of 
some fact whioh, if true, would negative the offance alleged to 
be confessed. Moreover, a confession must either admit in 
terms the offence, or at any rate substantially all the facts 
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which oonatitute the offenee~ admission ef a gravely 
incriminating fact, even a oonclusively incriminating fact is 
not of itself a confession e. g., an admission that the accused 
is the owner of and was in recent possession of the knife or 
revolver which caused a death with no explanation of any 
other man’s ion. Some confusion appears to have been 
caused by the definition of confession in Art. 23 of Stephens 
“Digest of the Law of Evidence” which defines a confession 
asa admission made at any time by a person charged with a 
crime stating or suggesting the inference that he committed 
that crime. If the surrounding articles are examined, it will 
be apparent that the learned anthor after dealing with admis- 
sions generally is applying himself to admissions in criminal 
cases, and for this purpose defines confessions so as to cover 
all such admissions in order to have a general term for use in 
the three following articles, confession secured by inducement 
made under a promise Of secrecy. The definition is not 
contained in the Evidence Act, 1872, and in that Aot, it would 
not be consistent with the natural use of language to conatrue 
eonfession as a statement by an accused “suggesting the 
inference that he commitaed” the crime. 

Tho statement of the accused has now been beld 
to have been wrongly admitted. What effect should 
that have on the appeal ? Mr. Pritt, for the appellant, forcibly 
argued that the trial Judge relied on the statement as sufficient 
evidence in itself to show that the deceased man arrived at the 
accused’s house on the night of March 31, and that when that 
evidence failed, there was not sufficient evidence to support a 
conviction for murder. Their Lordships cannot take that view. 
For this purpose they will be content to abide by the rule 

pga High Court expressed in Sec. 537 of the 
r. P. Code: 


„No finding sentence or order passed by a Court of competent jurisdiction 
shall be reversed... . on appeal. . , on account of any error in the judgment 
or other proceedings during trial...uoless such error has in fact occasioned a 
failure of justice”. 

They will, for this case, adopt this rule though it probably 
is wider than the rules which this Board has laid down for the 
exercise of their powers in dealing with criminal appeals. It 
will be observed that the sole effect of the disputed statement 
was to supply the prosecution with evidence of the material 
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fact that the deceased reached tho accused'e house at the criti- 
csl tima. But though thia evidence be rejected, there is other 
evidence of overwhelming sttöngth to the same affect. It 
must he taken to have been provel that a trank was bought 
by order of the accused and taken to his house on the afternooa 
of March 22. At about 6 a.m. On March 23, that trunk 
containing the body of the deceased was placed on the train at 
the station of Burhampur having been conveyed there in a 
vehicle ordered by the accused in which he and the trunk 
travelled to the station. The deceased had on the day before 
set out from his house for the express purpose of Visiting the 
accused's house. 


In these circumstances there is ample ovidenee of the 
presence of the deceased at the accusad’s house; the fact which 
alone the statement sought to establish. Faced with this 
difficulty Mr. Pritt sought to establish that in no case whether 
the statement ba rejected or admitted was there sufficient 
evidence of his client’s guilt. The facts were consistent, he 
said, with the accused being merely an acoessory after the fact 
to a murder to which he was no party. Their Lordshipa are 
unable to say that there was not ample evidence upon which 
the judge of fact could properly convict of murder, The 
accused man was found to have been in possession of a trunk 
in which was the mutilated body of a man recently murdered, 
a trunk which he purchased a little more then 12 hours before 
the trunk was placed in the train. He gave no explanation 
and contended himself with a denial that he knew the man, or 
that the man had visited his house, or that he had seen the trunk. 
All these statements were untrue. In these circumstances, it 
is impossible to say that the Proe eene which ended with a 
conviction for murder resulted in a failure of justice. For 
these reasons, the appeal should be dismissed and their 
Lorships will humbly advise His Majesty acoordingy. 

Mr. Ay. S. L. Polak & Co.-—Solicitor far the Appellant. 

The Solicitor, India Offize—Solicitor for the Respondent. 


M. 


(s. c.) 11 Iod. Ral. Cal. 719: 43 C. w. N 104 A. I. R. (1939) Cal. 79; 
180 1. C. 673. 


Civil Rule No. 251 of 1938. 
: Present :—Biswas, J. 
rth November, 1938. 


MUNICIPAL COMMISSIONERS, PABNA. 
v. 
ANUKUL CHANDRA MAITRA and others. 


Suit to vecover tanes — The Bengal Municipal Act (1032) Secs. et and 142 
and Sec. 51 — Chairman's power. 

Sec. 51 of the Act however, merely authorises the Chairmas to exercise 
the powers vested in the commissioners by the Act and will not obviously 
eonfer on his any delegated authority to act oo behalf of the commissioners in 
respect of matters not authorized by the Act. 

Beld—That the defendants are vot entitled to claim the benifit of the 
revisgion or reduction which the Chairman is supposed to have allowed Nor 
are they entitled to any statutory reduction of the amount in claim by virtue 


of Sec. 142. 
The facts appeat from the Judgment. 
Appeal from the order of the Sub Judge of Pabna. 


Messrs. S. C. Lahiri and 4 C. Roy—for the Petitioner. 
Mr. £. K. Mattra—for the Opposite Party. 


Judgment—This Rule has been obtained by the Commis- 
sioner of the Pabna Municipality and arises out of a suit to 
recover rates and taxes due to the Municipality from the 
defendants in respect of 15 quarters, namely, from the third 

uarter of 1988-34 to the first quarter of 1937-38, both inclusive. 
The rates were assessed at Rs. 5-8-3 per quarter up to the end 
of 1935-36 and at Rs. 6-15-9 per quarter for the remaining 
period. The tptal amount due for the period sued for at these 
rates was Rs. 90-1-3 : including interest the total claim amoun- 
ted to Rs. 100-14-3 (Rupees one hundred and annas fourteen 
and pies three), The suit was dismissed by the learned 
Subordinate Judge of Pabna exercising Small Cause Court 
jurisdiction. | 

The first point taken before him was that the suit not 
manitainable. It was contended that under a. 15, Bengal 
Municipal Act, 1982, the plaintiffs should have been designated 
as the Munieipal Commissioners of Pabna, and not in the way 
stated in the plaint. It was pointed out that under the corres- 
ponding section of the old Act, the Commissioners were 
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entitled to sue in the name of their Chairman, by the description 
of ‘Chairman of the Municipal Commissioners of the place 
concerned.“ Such a description, the argument proceeded, 
would be wholly improper under the present Act. The learned 
Subordinate Judge gave effect to this objection. There was an 
application by the plaintiffs for amendment of the plaint in 
— to bring the cause- title striotly in line with the require- 
ments of Sec. 15. But, the learned Subordinate Judge rejeeted 
the application. The same objection to the maintainability of 
the suit has been renewed in thie Court by the defendant- 
Opposite party. I do not think, however, that there is any 
substance in it. In the first place, the plaint shows that the 
poon were not described in the way suggested by the 
efendants opposite party, or in the way contemplated in the 
old Sec 29. The plaintiffs are stated to be “the Commissioners 
of the Pabna Municipality,” but certain words are added 
thereafter which might as well have heen struck out. These 
words are: “represented by the Chairman Rar Bawapor 
= Radhikanath Bose.” I am of opinion that the designation of the 
plaintiffs in the plaint was in substantial compliance with the 
provisions of Seo 15. Secondly, in any case, I think that if 
the defendants or the Court were inclined to be so meticulous, 
the amendment ought to have been allowed, specially as this 
would not have occasioned any prejudice to anybody. 


The next ground on which the suit was dismissed relates 
to the merits of the case. The dofendants' case is that the 
holding, in question, for which the rates claimed were due, had 
been vacant throughout the period for which the demand was 
made, and that consequently the defendants were entitled to 
vacancy remission. According to the defendants, they had given 
notice of vacancy in writing to the Municipality. If they had, 
then there is no doubt that the defendants would bo entitled to 
claim remission to the extent of $th of the tax under Sec. 142 
of the Act. The learned Subordinate Judge in dealing with 
the evidence on the point, however, says that there is no 
satisfactory proof of the alleged service of the vacancy notices 
on the Municipality. I have read the evidence myself and I 
find that although the defendants state that they bad given 
vacacy noticea, the Municipal officers who have boon examined 
on behalf of the plaintiffs categorically denied the receipt of 
such notices. I must therefore accept the finding that vacaney 
notioes had not been given, That being so, Seo. 142 cannot 
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pe come into play, notwithstandig that the holding might 
ave remained vacant in point of fact forthe period in suit. 
Defendant No. 1 says that 2 bad approached the Chairman of 
the Municipality and this efficer had expressly granted 
remission. The amounts of rates due for the whole of the 
eriod. it is said was actually reduced by the Chairman to 
s. 20-12-38. This is admitted on behalf of the plaintiffs. 
Witness No. 1 for the plaintiffs in fact states : 


It was settled that the tax of Rs. 20-12-3 would be payable by defendant 
No. 1 and occeptable to the Municipality. aod he goes on to add a condition in 
these terms: if he paid io all Rs. 83 odd for two buildings and one carriage 
immediately.” 


and he further stated that in dofault of such payment the 
concession would be withdrawn. Assuming this to have been, 
so, the question arises whether any such settlement, if made 
by the Chairman, would be binding upon the Commissioners. 
lam clearly of opinion that the answer should be in the 
negative. The only grounds on which remissions or reduction 
of rates may be allowed under the Bengal Municipal Act (1932) 
are set out in Secs. 141 and 142. Sec. 141 deals with a caso 
of excessive hardship and admittedly it has no application in 
the present case. Sec. 142 speaks of remission on the ground 
of vacancy, but it is made contingent upon the party seeking 
remission giving notice of vacancy in writing to the Munici- 

lity. This condition as already stated was not held to have 
been established here, Sec. 142, therefore, cannot be of any 
assistance to the defendants. So far us the powers of the 
Chairman to bind the Municipality are concerned, they are to 
be found in Sec. 51. This sections, however, merely authori- 
zes the Chairman to exercise the powers vested in the Commis- 
sioners by the Act and will not obviously confer on bim any 
delegated authority to act on behalf of the Commissioners in 
respect of matters not authorized by the Act. If therefore in 
this instance the Chairman had allowed the reduction or 
remission without acting in conformity with the provisions of 
the Act, the Municipality cannot be bound by such act. The 
defendants accordingly, in my opinion, are not entitled to claim 
the benefit of the remission or reduction which the Chairman 
is supposed to have allowed. Nor are they entitled to any 
statutory reduction of the amount in claim by virtue of 
Deo. 143. 
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The learned Subordinate Judge, in my opinion, was thore- 
fore not justified in dismissing the suit. The judgment and 
decree of the learned Subordinate Judge will be set“ aside and 
there will be a decree in favour of the plaintiffs Municipality 
for the amount claimed with costs. Tho petitioners will get 
their oosts of this Rule hearing fee being assessed at one gold 
Mouur, 


M. 


(s.c } 11 lad. Rul, Cal. 717 ; 43 C. W. N. 102 ; A. L R. (1939) Cal. ot ; 

180 I. C. 679, 

Appeal No. 986 of 1936. 
Present :—-Jack. J, 
sth July, 1938. 
CHARU CHANDRA BASU and others. 
b. 
NRITYA GO PAL BASU and others. 
Limitation Ac! Su. 144. — Whether barrd - Taculios of the morigage 
dect Ih ob aitship do butter. Recovery of Possession, 


H. — That both in case of a lease aod in case of a sale, limitation will start 
from the date of the death of ths last shedaits responsible for the transfer. 


Held again—-That a sAedaft is not in the position ofa truetee and there 
cao ba oo doubt as to the law on the subject and that limitation ia case of a sale 
as well as of a permanant lease will rua from the date of death of the alienating 
sacbaits. 


Appeal against the decree of the Sub-Judge of Hooghly, 
The facts appear from the Judgment. 


Mr. 4. N. Bou, Dr. R. B. Pal aud Mr. P. Chatterji—for the Appellants. 
Messrs. R. P. Mukkesji and K. W. Tao: lor the Respondents. 


Judgment—This appeal has arisen out of a suit for 
recovery of possession on declaration of DEBUTTER title to 
certain properties, described in the plaint, which were alienated 
by some of tho sursalts of Sree Broo Iswar Sridhar Jew, who 
is plaintiff No. 1. The other sHeBarTs were made PRO FOBMA 
defendants. The suit was decreed as regards the properties 


8 
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except properties Nos. 1 to 7 and 9 of Sch. 4. As regards these 
properties the suit was dismissed by the Appellate Court on 
the ground of limitation and the only question which arises in 
this appeal is whether the suit is barred by limitation under 
Ser. 144, Limitation Act. The learned Judge has held that the 
period of limitation starts from the period at which delivery of 
possession in execution of the mortgage decreed took place, 
whereas, for the appellants, it is contended that the period of 
limitation starts from the death of the last of the mortgagors. 
This took place in 1339 corresponding to 1932 and if the con- 
tention of the appellants is correct as regards the starting point, 
then the auit will not be barred by limitation, having been 
within 12 years of the date of death of the Jast alienating 
mortgagor, On the point of limitation, the trial Court decided 
in favour of the plaintiffs relying on the decision in Ram 
CARAN Das v. Navganor Lat (I). The Appellate Court in 
reversing the decision of the trial Court relied upon the case in 
Susnalya PANDARAM v. MonamMaD Mostara Maracayar (2), 
aud also upon the case in RONALD Duncan CROMARTIE and 
Francis ARTHUR SHEPHARD v. RADHA DAMODAR (3). 

In this appeal the learned Advocate for the appellants has, 
in addition to the case relied upon by trial Court, relied upon 
the latter case in MAHADEO PRASAD Siyen v. Karia BHARTI (J), 
and has distinguished the case in SUBBAIYA PANDA RAM v. 
MouamapD Mustara Maracayar (2), as being the case of a 
trustee, in which it was held that a trustee was at liberty to 
dispose of the trust properties during the period of his life and 
a grant made for a longer period was good but good only to the 
extent of his own life interest with the result that possession 
during his life was not adverse. But, it was held that that 
argument has no relation to the case of a property acquired 


— . — EL A PE 


A. L. J. 327; 37 C. W. N. 541 10 O. W. N. 455 (1933) M. W. N. 2723 
64 M. L, J. 505; 37 L. W. sta, t4 P.L T. 185 Ind. Rul. (1933) P. C. 56 
va Pat. asc; A I. R. (1933) P. C. 75 1421 C. 214 60 l. A. 184. 

(2) 40 C. I.] 20 (P. C.); 33 M. L. T. 285; 2 Pat L. R. 104 28 C. 
W. N. 4933 (1924) M, W. N. 65; 18 L. W 903 25 Bom. L R. 1275 45 M. 
L. J. 588 ; s1 A. L. J. 730; 46 M. 751; A. I. K. 1923 P. C. 175 74 1. C. 
493 ; 50 l. A. 295. 

(3) 9 R. C. 595; 166 J. C. 859; 61 C. L J. 10. 

(4) 37 F. I.. R. 311 (P. C.): (1935) A. L J. 678 37 Bom. L. R. 333; 
61 C. L. J 122, 68 M. L. J. 499; 39 C. W. N, 433: gt L. W. 201; (1935) M. 
W. N. 162; 7 K. P. C. 133; (1935) O W. N. 247; 57 A. 159 1 A. I. R. 1935 
P. C 44 153 I. C 1100 631. A. 47. 
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under an execution sale and of which possession had been 
retained throughout. Whatever may have been the view 
adopted in the older case, however, it is clear, since the decision 
in Raw Cuaran Das v. Nauranat Lal (I), that both in case of 
a lanso and in case of a sale limitation will start from the date 
of the death of the last smears responsible fur the trans fer 
and upon the accession of a new SHEBJT, a fresh period of 
limitation commences. In this case it was laid down that: 


“a makani has power (apart from any question of necessity) to create an 
interest in property appertaining to the math which will continue dutiag his own 
life, or to put it perhaps more accurately, which will continue during bis tenure of 
office of Net of the math, the result that adverse possession of the partieylar 
property will only commence when the makas! who had disposed of it ceases to 
be makan! hy death or otherwise. 

If thig be right, as it must be taken to be, where the disposition by tho 
mahant purports to be a grant of a permanent lease) their Lordships are unable 
to sea why the position is not the same where the disposition purports to be an 
absolute grant of the property, nor, was any logical reason suggested in argument 
why there should be any differance between the two cases. In cach case the 
operation of the purported grant is effective and endures only for the period 
during which the makan? bad power to create an interest in the property of the 
math” 

In this case there was not only a MUKARRARI joase but 
also a aalo and it was held that limitation under Art. 144, 
Limitation Act, only commenced when the MaHaNT ceased to be 
a MAHANT. For the respondent, it it sought to distinguish that 
case Which was followed in Manapeo Prasan Sincn v. Kanga 
Buagtr (2), on the ground, (1) that in that case it was only 4 
limited interest which was transferred, but as I pointed out, 
this was not so in Ram Crarsn’s case (1), and aleo on the 
ground (2) that in those cases the plaintiff was, in possession, 
whereas in the present case, the plaintiff was not in possession. 
But in Ram Cwasen’s oase (1), also the plaintiff appoars to 


(1) 17 R. D. 754 (P. C.) 35 Bom. L. R. 530; 57 C. L. J. 339 ; (1933) 
A. L. J. 327; 31C W. N. 541: 10 0. W. N. 455; (1933) M. W. 
N. 372, 64 M. L. J. 506 37 L. W. 512 14 P. L. T. 185 ; Ind. Rul. 
(1933) P. C 56; A. L R. 1933 P.C. 75 ; 142 1. C. 214 60 l. A. 124. 

(2) J P. L. R. 311 (P. C.); (1935) A. L. J. 678; 37 Bom. L R. 333; 
. C. L. J. 123 ; 68 M. L. J. 499 39 C. W. N. 433; 41 L. W. 291; 
(1935) M. W. N. 162; 7 R. P. C. 133: (1935) O. W. N. 241 
37 A t59; A. I. R. 1935 P. C. 44; 153 l. C. 1100, 62 I. A. 47 
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have been out of a possession. So this is a case which is 
in distinguishable from the cases on which the appellants rely. 
In RoNaLD DUNCAN COM Tu and Franors AaTHUR BEEPHARD 
v. RaDHA Dao Dr (I), it was held that: 


“The true rule deducible io cases where properties are sold in execution of a 
decree the period of limitation will run from the date of the sale and the suit 
brought after 12 years from that date of sale must be hold to be barred by 
limitation, 

But here the learned Judge was referring to a oase where 
a trustee bad wrongly dealt with properties of a trust, whereas 
it has been held that Shebait is not in the position of a trustee. 
After the decision in Ram Camaran Das v. Navranar Lat (2), 
there can be no doubt as to the law on the subject and that 
limitation in case of a sale as well as of a permanant lease will 
run from the date of death of the aliensting Shebait. This 
appeal is accordingly allowed, the decree of lower Appellate 
ourt set aside and that of the trial Court 1 The 
appellants will get their costs of this appeal and of that in the 
lower Appellate Court. 


M * 
— i renee 


(1) 9 R. C. 595; 1661. C. 859; 62 C. L. J. 10. 

(2) 17 R. D. 754 (P. C.); 35 Bom, I. R. 530; 57 C. L. J. 239; 
(1933) A. L. J. 327 : 37 C. W. N. 54, 10 0 W. N. 455 ; (1933) 
M. W. N. 978 ; 64 M. L. J. 505 37 L. W. sta ; 14 P. L. T. 185; 
Jod. Rul. (1933) P. C. 56, 12 Pat. 251 A. I. R. 1933 P. C. 15; 
146 I. C. 214 ool A. 12, 


— 


Matrimonial Suit No. 27 of 1935. 
Present :—McNair, J. 
grist January, 1938. 
H. R. H. BULL 
b. 
Ms. B. S. BULL. 
Divorce Act (1V of 1869) Secs. 18, 19— Declaration of nullity of marriage 
Allegation im potency — Delay in bring the tnit—Burden of proof. 
Held—That there is no evidence in this case to show that the respondent 
Was io noy way sufered from the delay of the petitioner in brining the suit ang 
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such delay is oot of itself a bar to relief, but it has an important hearing on the 
evidence by which the charge of impotence is sought to be establistfed and upon 
the measure of proof required. The burden of proef in this case is heavier 
owing to the delay in bringing the suit and the petitioners bas failed to discharge 
that burden 


The facts appear from the Judgment. 
Mr. S. C. 2saacs—for the Petitioner. 
Messrs. J. A Clough and 4. C. Ganguly—tor the Respondent. 


Judgment :—This is a busband’s suit for a declaration 
of nullity of marriage under the Divorce Act. Both the 
petitioner and the respondent are domiciled in India and profess 
tbe Christian religion. The ceremony of marriage was 
performed on May 11, 1928, in Darjeeling. The petition 
alleged that the marriage had never been consummated and 
that the respondent at tho time of the said marriage and over 
since has been incapable of consummating the same. In her 
answer the respondent alleged that she was at all timos and is 
now 5 of consummating the marriage and the marriage 
has in fact been consummated. The parties met at Kurseong 
through the petitioner's sister during the Pujas of 1926. In 
1927 they met at the Jalpaiguri Camp on the footing of an 
engaged couple. They were married on May 11, 1928, at 
Darjoeling. They lived at Darjeeling for four or five days with 
her parents at Francis Villa, thereafter for a fortnight in 
Calcutta until they sailed for England from Bombay. They 
atayed in England for rather more than four months for the 
most part with the respondent’s sister at Higham’s Park. 
They left England by steamer on October 18, 1928, and arrived 
in Bombay and came by train to Caloutta on November 11 
1928. At one time they intended to go to Darjeeling, together 
for a few days before the pttitioner returned to his garden at 
Telepara where he was the Assistant Manager of a tea estate. 
They had arranged that he should go back to the garden by 
himself in any event, because there was no bungalow to which 
the resdondent could be taken. There was a quarrel of some- 
what violent nature in the house of the petitioner’s mother in 
Calcutta on November 11, after which a reconciliation took 
place and the respondent went to Darjeeling to her people, 
while the petitioner remained in Calcutta owing to ill-health 
and was treated at the Tropical School. 


6 
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The parties then corresponded on amicable terms. But 
apparently they both harboured feelings of resentment, and 
towards the end of November, the petitioner wrote to say that 
he would not go up to Darjeeling but would return direct to 
his garden at Telepara. During the last week in November, 
the respondent came down to Calcatta bringing letters which 
had been re-addressed to Darjeeling from the tea estate, and 
amongst these was a bill for the keep of an illegitimato child 
who had been born as the result of a connection between the 
petitioner and one of his tea garden coolies in 1924, and who 
had been cared for and educated at the Kalimpong Homes. 
It: is clear that tho respondent first came to know at this time 
in Oaleutta of the existence of the petitioaer’s illegitimate 
child whose name is Gilbert. There was again a reconciliation 
and the petitioner returned to his garden while the respondent 
went back to her people at Francis Villa, Darjeeling. 


On December 14, 1928, the petitioner wrote to say that a 
separation was inevitable. The respondent then wrote to him 
for money which he refused on the ground that he had given 
her £200, which was said to be half of his capital shortly before 
they left England, In February 1929 she instituted mainten- 
ance proceedings in the Sub-Divisional Officer's Court at 
Jalpaiguri, which the petitioner did not contest although he 
Was represented, and an order was made that the petitioner 
should pay to the So an allowance of Rs. 100 a month. 
At the end of 1929 the petitioner came to Calcutta and con- 
sulted a member of the Bar with regard to his matrimonial 
difficulties when he was advised that he conld bring an action 
for nullity. In 1934 he again went on leave to England where 
he states that he met a girl whom he wished to marry, and, 
having oousulted solicitors in London, in November 1935, he 
instituted these proceedings. 

The petitioner’s case is that from the tim of his marriage 
in May, 1928 and for four or five months at frequent intervals 
he attemptad to have sexual relations with the respondent, but 
that although she submitted to intimate caresses and marital 
endearments she refused to allow the marriage to be consum- 
mated. To complete the chronological order of events, I may 
mention that on January 7, 1986, shortly after the petitioner 
had filed his petition the respondent went to Col. Gow, an 
eminent medical practitioner, and Professor of midwifery and 
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gyomedlogy in Calcutta, and obtained from him acertificate | 
that there was evidence that the marriage, of whioh the respon- 
dent had informed Col. Gow had been consummated. On 
January 13, the respondent filed her answer, and on April 8, 
the petitioner obtained an order from this Court calling upon 
ber to give particulars of dates and places, so far as she can 
remember, at which she alleges that the marriage was consum- 
mated. In compliance with that order she filed an affidavit 
stating that the marriage had been consummated on May 11. 
1928, the day of the wedding, on June 11, and frequently 
during the journey to and the sojourn in England between May 
and October 1928. The actual wording of this affidavit giving 
particulars has been subjected to adverse comment hy the 
learned Counsel for the petitioner, and although the drafting 
is faulty, the meaning, I think, is as I have stated. 


On May 5, 1936, thera was a medical inspection by two 
eminent doctors who certified that there was no physioal defect 
or disease such as would render the — incapable of 
performing the act of generation, that the respondent was not a 
Virgin, and that there was no obstruction to the performance or 
completion of ooitus. On Jniy 10, 1936, the petitioner, in 
response to an order calling upon him to give particulars of 
Bi 6 of his petition in which he had stated that the respon- 

ent was incapable of consummating the marriage, stated that 
the incapacity consisted of a nervous and/or payohic disorder 
and/or of an invineible repugnance in relation to the act of 
coitus, at all events in so far as the petitioner was concerned, 
which rendered her incapable of submitting to sexual inter- 
course with the petitioner. The following issues were framed : 
(1) Was the respondent at the time of the marriage and is she still incapable 
of consumunating the same for the reasons alleged in tha particulars ? (2) Was the 
marriage consummated ? (3) Is the petitioner estopped from denying that there 
wasa valid marriage by reason of the fact that the parties have lived together as 
busband aad wile, though separated, since 1928, aod by reason of the decision of 
the Jalpaiguri Court in the maintenance proceedings?” 

Mr. Isaacs for the petitioner objected to Issue No. 3 on the 
ground that it did not arise on the pleadings, and further that it 
is based on an allegation of fact, namely insincerity, which has 
never been pleaded. Section 18, Divorce Act, provides that any 
husband or wife may petition for a decree of nullity, and Sec. 19 
sets out the grounds for such a decree. The first is, that the 
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respondent was “impotent at the time of the marriage and at 
‘the time of the institution of the suit.” It is argued that 
even if tho petitioner has proved that the respondent 
was impotent at the time of the marriage, there is 
no evidence to show that she was impotent at tbe time 
when the suit was instituted. The petitioner on the 
other hand states that the invincible repugnance which he has 
alleged and which, he argued, that he has established is a 
peychio disorder which was permanent. If the petitioner 
establishes the form of repugnance which he alleges, that would 
in my view, be sufficient to satisfy the requirements of Sec. 19, 
for, it would apparently constitute a permanent physical 
disability. In giving judgment in a case reported in C, v. C. 
(1) Lord Birkenhead said : 

It is not usual in these proceedings to meet with a contest of fact, but when 
such a contest does arise, the difficulty of arriving at a decision is extreme, for 
the chief actors are the only available witnesses on the most important issues. 
The petitioner must remove all reasonable doubt, for be has undertaken the 
burden of proof, aod it is important in such a case that he sbould be compelled 
to discharge the burden.” 

If there be a direct conflict of testimony between the two 
arties who alone know the truth, the difficulties are much 
Increased. That“, says Lord Birkenhead, 

“Ie good law and good sense. But the fact that the difficulties are increased 
does not make them insuperable in such a cave, nor is the Court relieved from 
the duty of weighing the evidence merely because the parties who alone koow 
the truth tell different stories, one of which at least cannot be true.” 


For this reason a number of incidents have been introduced 
in evidence which either tend to show the general character of 
the principal parties or affect their credibility. The difficulties 
of coming toa decision are again inoreased because of the 
medical evidence which is to the effect that the respondent is 
not a virgin. Dr. Mo. Cay, who was ove of the medical ins- 
peotors appointed by the Court, says that the genitalia bore 
the appearance of nonvirginal type, the hymen had almost 
completely disappeared, that what he saw was consistent 
with the casc of a woman who had had sexual intercourse with 
aman. He admitted that there are causes of rupture of the 
hymen other than intercourse and that even normal virgin 


(1) 7 T. L X 769; 155 L. T. 768 ; 90 L. J. P.C. 345 5 (1921) L. K P. 
399. 
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bymens are ruptured before coition. Col. Gow gives rather 
fuller details of the record of his examination, but although 
his eminence asa gynscologist is conceded, it is suggested that 
his evidence may not have the same value beeause uncons- 
ciously he may be prejudiced in favour of the petitioner whom 
he had examined as a patient shortly after these proceedings 
were started. The point which seems to me most important in 
deciding whether tha potitioner’s story is true is the delay in 
starting these proceedings. The petitioner has said that ho 
realized his wife’s impotence during the short stay in England in 
1928. They had parted in November 1929 and in Februar 
1929 the respondent instituted maintenance proceedings which 
the petitioner did not contest and she has received an allowanco 
of Rs. 100 per month ever since. The petitioner says that ho 
was unaware of the fact that he could institute nullity procee- 
dings but he admits that he oonsulted legal authority in 
Calcutta at the end of 1929 and that he then 98898 awaro of 
the possibility. He has also stated that his financial condition 
did not allow him to institute proceedings then. His pay then 
was about Rs. 500 a month and his pay now and when these 
5 were instituted ia only about Rs. 550 which he has 

een getting for the last six or seven years, so that there is 
little change in his actual income, Mr. Issacs urges, On behalf 
of the petitioner, that it is not his income which was tho 
stumbling block but the fact that during his stay in England in 
1928 he had spent the whole of his capital. There is no 
evidence that he was in possession of any capital in 1935. In 
fact he had been on leavo in 1934 and it is not improbable that 
again he had spent such capital as he possessed. The petitioner 
admits that duriog his leave in 1934 he had met a girl whom 
he wished to marry and in evidence he has statefl very frankly 
that if these proceedings are successful, he hopes to marry 
her. 


He has on his own admission lived apart from the respon- 
dent for six years after be knew that he could bring nullity 
proceedings, and there is no evidence that his financial condi- 
tion has materially impreved in the meantime. Moreover, he 
had been paying during these six yoars nearly onefifth of his 
income to the respondent who was his wife in name, but with 
whom he was not living, and from whom he had been advised 
that he had grounds for being freed. Why thon the delay ? 


7 
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“The law would be very inhuman,” says Sir Robert Phillimore 
in his judgment in W. v. R. (1). 


“If it alloweed tbe husband after a long cohabitation without any satisfactory 
explanation of the delay, to throw his wife in ber middle or old age, with 
igoominy, shame and poverty, upoo the world because she had been originally. 
however innocently, by physical causes incacitated from performing some of the 
duties of the married state. The Jaw therefore bas always required sincerity in 
the complainer, that is, a real sense of the grievance complained of unmixed with 
any other subsidiary motive. and. as a necessary proof of such sincerity, has also 
required all reasonable promptitude to be exhibited bythe complainer in seeking 
legal redress. Perhaps there is no state of things to which the maxim, Vigtlants- 
bus non dormientibus sudveniunt leges is more directly applicable.“ 


Tt was at one time the view that delay was an absolute bar 
to success in a suit of this nature but although that view was 
negatived at a later date, Lord Selborne in his speech in G. v. 


M. (2) said : 


“Where there is a controversy of fact, delay in bringing forward the case 
increases, in proportion to the length of that delay, the burden of proof which is 
thrown upon the plaintiff. But that there is any definite or absolute bar arving 
from a certain amount of delay, isa proposition which I apprehend cannot be 
established either by any Scotch or by any English authorities.“ 


The burden of proof in a case of this kind is always heavy. 
Even if there had been no unreasonable delay, I would have 
had considerable difficulty in finding for the petitioner. In view 
of the length of time which elapsed before the petitioner 
instituted his suit, and of his failure to account satisfactorily 
for the delay, I have no hesitation in holding that he has failed 
to discharge, the very heavy burden of proof which in the 
circumstances is laid upon him. This finding disposes of the 
suit, but an interesting argument has been addressed to me on 
Issue No. 3; Mr. Clough contends that the delay uot only 
increases the burden of proof but also operates as an estoppel 
preventing the petitioner from denying the validity of the 
marriage, and he relies on the cases referred to by Sir Robert 
Phillimore in the case to which I have already referred and in 
particular to the sentence of Dr. Lushington in B. v, B. (3). 

(i) (1876) L. R P. 405. 


(2) 53 L. T. 308 (1885) 10 A. C. 171. 
(3) 1 Ecel & Adm, 261, 
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Mr. Isaacs argues that if reliance is placed on an estoppel, 
it should have been expressly pleaded, but it is nota matter 
. which can always be pleaded except as a general plea, and in 
many cases, no particulars of such plea could be given, for the 
facts on which it is based are only ascertained during the 
evidence, The one guiding principle which emerges is that great 
delay in the institution of a suit of this description by the 
husband has always been considered an objection to be accounted 
for. In a case reported in ANoNY Mots (1), Dr. Lushington 
referred to the doctrine laid down in B. v. B. (2) that though 
the wife may be incapable of sexual intercourse, the r 
suit is barred by his delay or other conduct. One of the bars 
which is referred to in B. v. B. (2) is tho“ insincerity” of the 
suit. I cannot attempt” says Dr. Lushington, 

"to define insincerity, it must be a combination of circumstances which show 
that the alleged grievance was not the motive which led to the commencement of 
the suit, but what would constitute such a casa cannot be defined beforehand.” 

‘Sincerity’ says Lord Bramwell iu G. v. M. (8) “is a very 
important matter in ascertaining whether the spouse complained 
of is impotent or not” and his conclusion seems to be that the 
spouse whose impotence is alleged should not be allowed to 
object to the complaint unless in some way or another he or she 
can show that they have sustained some injury from the double 
matter of the complaint not having been made earlier, and of it 
being made now. There is no evidence in this case to show that 
the respondent has in any way suffered from the delay of tho 
petitioner in bringing this suit and in my opiniun such delay is 
not of itself a bar to relief, but it has an important bearing on 
the evidence by which the charge of impotency is sought to be 
established and upon the measure of proof required. As I have 
already stated, the burden of proof in this case is heavier owing 
to the delay in bringing the suit and the petitioner has failed 
to discharge that burden. The petition is dismissed with costs 
including all reserved costs. The costs will be taxed as between 
party and party on the scale usually applied in matrimonial 
suits. 

M. 


—— — — — 8 — — ———ů— —ä. . — ä — nei ety 


k. (1) 164 E. R. 58 1857 Deane 295. 
(2) 1 Ecel & Adm. 251. 
(3) 53 L. T. 308, (1885) 10 A. C. 151. 


{s. t.) 21 Und. Rel. Cal. 75; 33 C. W. N. 186; 68 C. L. J 476 ; A. L R. 
11939) Cal 285; 1801. C. 907. 
Appeal No. 1032 of 1937. 
Present :—}]acx J. 
10th August, 1938. 
TARAK CHANDRA DAS 


b. 
CHIEF EX ECU TI UE OFFICER, CORPORATION OF CALCUTTA. 


The Caleutia Municipal Act (II of 1923) Sec. 763—Muniagal Magistrates’ 
power to enguire—Sanction— Withheld or not Demolition— Magisirate tf 
entitled. 

Under the provisions of Sec. 363, Calcutta Municipal Act, if the Corporation 
are satisfied that the erection of aby new building has been commenced without 
obtaining the writteo permission of the Corporation, they may apply to a 
Magistrate, and such Magistrate may make an order directing that such erection 
or so much thereof as has been executed unlawfully be demolished. 


Held—That the section does not give the Magistrate any power to enquire 
as to whether the sanction was rightly withheld or.not. If the saction was witb- 
held, for whatever reasons, the Magistrate apparently was entitled to order the 
demolition of the building. 

The facts appear from the Judgment. 

Appeal against the appellate decree of the Additional District Judge, of 
a4‘Pargaoas. 

Messrs. F. L. Chakravarty and S. C. Mitferm—for the Appellant. 

Messrs. A. C. Gupta and A. L. Hane: jec lor the Respondent. 


Judgment.—This appeal has arisen out of a suit for 
declaration that an order for demolition of the plaintiffs second 
storey, erected over a privy connected with his premises at 
$1-1, Girish Mukerji Road, is illegal and not binding on the 

laintiff and for a permanent injunction restraining the 
E alcutta Municipal Corporation from executing this order of the 
Municipal Magistrate. The suit has been dismissed by both 
the Courts below on the ground that the Civil Court had no 
jurisdiction to interfere in revision with such an order of the 
Municipal Magistrate and also that the Magistrate's order was 
a legal one aud should not be interfered with on the merits. 
The plaintiff applied for sanction to build a privy on the ground 
floor and he also wanted to build a second storey on the first 
floor. Eventually he was allowed to build a privy on the 
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ground floor on condition that he did not apply for building 
one on the first floor. However, having built a privy on the 
ground floor, he also built a privy on the first floor, although 
he had not obtained the sanction for this additional building, 
In consequence, on an applic tion made by the Cofporation to 
the Municipal Magistrate, he ordered tho demolition of the 
building on the first fluor and henoe this suit to set aside this 
order. ; 
Under the provisions of Sec. 363, OCaloutta Municipal Act, 
if the Corporation are satisflal that the erection ee new 
building has been commenced without obtaining the written 
permission of the Corporation, they may apply to a Magistrate, 
and such Magistrate may make an order directing that such 
erection or so much thereof as has been exeouted unlawfully 
be demolished. In this case, the building on the first floor 
having been erected without the written permission of the 
ration, it was unlawful in the terms of the section anil 
the Municipality was, therefore, right in making the order for 
demolishing this strusture. It is contended for the appellant 
that the Municipal Megistrate ought to have investigsted 
whether this structure was against the rules or whether the 
Corporation were entitled to refuse sanction for the erection 
of this building and that if he founi thst ths Corporation hal 
no right to refuse sanction, no order for demolition should have 
been passed. There seems to bs n» authority for this view. 
The section does not give the Magistrats any power to enquire 
as to whether the sanction was rightly withheld or not. If tha 
sanction was withheld, for whatever reasons, the Magistrate 
apparently was entitled tg order the dumolition of tho builling. 
That being the case, thera has buen in this casa po error of law 
and this Court is not entitled to intorfere with tie order in | 
second appaal, Tie appeal must accordingly be dismiss zd with 


M. 


(s.c) 11 Iad. Rul. Cal. 756 ; A. I. R. (1939) Cal. 289; 189 I. C. 884; 
` 68 C. L. J. 478. 
Criminal Revision No. 375 of 1938. 
Present :—Dazasysaias C.J. ano Bartcey, J. 
| 27th July. 1938. 
SHAIKH BADLI MEAH 
b. 
CORPORATION or CALCUTTA. 
Undin Set. 363 Municipal Act af 1933—Buildingp— Evection— Uniawfully 
ov-constouction-—- Wisheat. sanctos- Demolition, 
The (act there has bsea a re-crastruction does oot give the Magistrate a 
right to ocder dem ition unless there has been eractiooof a new building ot 


alteration of or addition to the existing building. 


Aeld—That the Magistrate nas not found any erection of a oew building or 
any alteration of an old building or any addition to a buildiog so the order of the 
Magistrate can not bs sustained. It is essential thet the provisions of the 
Mu icipal Act should bs anfoecsd in the interest of Public health and at the 
sams time it is mecesstry that they should be enforced according to law. 

The facts appear from the Judgment. 

Mr. N. C. Chake pasty —for the Petitioner. 

Messrs. G. K. Baatrjse and Bilaran Bose.—(or the Opposite Party. 


Dorbyshire. O. J.—In this csse the petitioner, Sheikh 
Badli Meah, obtsinal a rule against the Corporation of Calcutta 
to show cause why an order un ler Seq, 363, Calcutta Municipal 
Act, directing the demolition of a hut by the Corporation at the 
expense of the petitioner, should not be set aside. The relevant 
facts are these: The petitioner became the owner of a hut 
situate on some land inside the Municipality of Calcutta in 1929 
and has been the owner ever since. In Mey 1933 the Building 
Inspector of the Caloutta Corporation observed that work was 
being done to that hut. Hs saw that work was being done on 
May 2. He gave notice for it to cease. On May 7, it had 
stopped, but on August 4. 1933 hs found that the work had 
been completed. The nature of ths hut in question is not sta- 
tel and must be githered from a pissage in the Municipal 
Magistrate’s judgment stated hereafter. These, proceedings 
were taken by the Calcutta Corporation on the complaint of 
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the District Surveyor on November 4, 1986, and the petitioner 
was summoned to show cause why an order should not be 
made under Seo. 363 Municipal Act of 1923 directing that the 
‘work of all erection or re-arection of the building dono at pre- 
mises No. 4 Wellesley 2ad Lane or so much of tho same as 
has been unlawfully executed should be demolished or altered 
by the Corporation of Calcutta at his expense on the ground 
that there had been re-construction of a one storeyed hut 
without sanction. The Municipal Magistrate states in con- 
nection with the erection of the hut that the evidence shows 
that 

“new sal posts were fixed, saw bamboo raftars wore placed on the roof 
frame and new bambo walls were provided on all sides. To provide the new 
roof frame on new sal posts, the old roof frams must bave been removed alto- 
gather. This work clearly constitutes an act of reconstruction, ” 


and on that basis he has made the order for demolition. 
Under Sec. 363 he may, in a case of this kind, make euch an 
order if there is orection of any new building or there has 
been an alteration of or addition to any building contrary to 
the provisions of the Act. “New building” is deflued by Sec. 3, 
wub-Sec. 46 of the Act. It states: 


„The expression ‘new building’ means and includes: 
(a) any building erected from the ground upwards after the commencement 
ol this Act; 


(b) any building which, having collapsed or being demolished of burnt 
down for more than one hall of its cubical extent, is erected wholly or partially 
alter the commencement of this Act, whether the dimensions of the re-erected 
building are the same as those of the original building or not; à 


(c) any but which is converted into a masoory building after the commence- 
meat ol tbis Act; and 


(d) any building oot originally constructed for.human hsbitation which is 
converted into a place for humao habitation after the commencement of this 


Act, 
Explanation. Sub- el. (b) applies whether more than half the cubical extent 
mas collapsed or been demolished or burat dowo at the same time or at different 


tune!“ 
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The learned Magistrate has not found in this case whether 
there has pen erection ofa new building within the meaning 
of the Act or not. His mind does not appear to have been 
directed to the evidence which is necessary to establish that 
fact and it is impossible for us to say on the evidence whether 
there has been erection of a new building or not. Alterations 
in a building suggest change of its character or position. 
The learned Magistrate does not seem to have directed his mind 
to that question either. Nor does the learned Magistrate seem 
te have directed his mind to the question whether there was an 
addition to the building. The evidence does not show that 
there was. What the learned Magistrate has done is to order 
demolition of the building on the ground that there has been a 
re-oonstruction of it. The word re-construction' may mean 
any one of a number of things, But the fact that there has 
been a re-construction does not give the Magistrate a right to 
order demolition in a case of this kind, unless there has been 
erection of a new building or alteration of or addition to the 
oxisting building. The learned Magistrate has not found, as 
I have said, any erection of a new building or any alteration 
of an old building or any addition toa new building. Conse- 
quently, in my opinion, the order of the learned Magistrate 
cannot be sustained. It is essential that the provisions of 
the Municipal Act should be enforced in the interest of public 
health. At the same time it is necessary ‘that they should be 
enforced acoording to law. The result is that the Rule is 
made absolute, 


Bartley, J.— agree. 
N. 


— 


4 


(3 c.) A. 1. R. 11939) Cal. 304: 3 C. w. N. 392; Ind. Rul. (1939) Cal. 

885 ; 181 1. C. 990 . 

Criminal Revision Petition No. 804 of 1938. 

Present :—Barttty anD Hanpragon, JJ. e 
16th December, 1938. ö 
Seit DAD AL ALI. 
v. 
EMPEROR. 


Cr. P. Code Act (V of 1898) Sec 53) - Memorandum -Local inipeition -a 
Evidence of identification. 

Under Sec. S; B. Cr. P. Code, that local inspection may be held for the 
purpose of properly appreciating the evidence. The Magistrate bad to determine 
whether he was prepared to accept the evidence of identification, the defence 
being that the case was one of mistaken identity. 

Aeld—That the human memory being what it is, it is very difficult to place 
any reliance upon what Magistrate found, unless a memorandum has been 
wade almost immediately. 

The facts appear from the Judgment. 

Mr. S S. Mahheojee—tor the Petitioners. 

Mt. D, N. Lhattacharjee—lor the Crown, 


Henderson, J.—The petitioner who is a constable 
attached to the Calcutta Police has been convicted of extortion 
by the learned Chief Presidency Magistrate. He then 
obtained this Rule on grounds Nos. 1 and 4 attached to the 
postition. At the hearing Mr. Mukherjee stated that ground 
No l was based upon a misapprehension and ho only pressed 
ground No. 4 which is in these terms: 

"For that the order complained of is based on inadmissible evidence, e. £a 
the Magistrate’s experiment and the Police report.” 


It would have been simpler to say that the Magiatrate 
had contravened the provisions of Sec. 589-B, Cr. P. 
Code. What happened was this: The Magistrate had to 
determine whether he was prepared to accept the evidence of 
Identification, the defence being that the case was one of mis- 
taken identity. He visited the spot one evening and came to 
the conclusion that there was sufficient light to enable anydody 
to mark closely the features of a stranger. Now it is laid 
down in Sec. 539-B, Cr. P. Code, that local inspection 
may be held for the purpose of properly apprecaiting the 
evidence. It is also laid down that the Magistrate shall, 
without unnecessary delay, record a memorandum of 
relevant facts observed at such inspection. This 
learned Magistrate did not record a mbmorandum of the 
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observatiog upon which his decision is based. He did not note 
at what distance he was able to see on the night in question. 
We have before pointed out the necessity of complying with 
this provision because, human memory being what it is, it is 
very difficult to place any reliance upon what the Magistrate 
found, unless a memorandum has been made almost 
immediately. 

This however, is a minor matter. The real difficulty is that 
the learned Magistrate has: gone beyond the scope of Sec. 539-B 
of the Code. He assumes that the condition of the light and 
atmosphere were the same on the night that he went to the 
spot as they were at the time of the occurrence. Unless there is 
evidence on the point, the whole argument must be fallacious. 
Then again it is very dangerous to say that because a Magis- 
trate who might have very good sight, strongly developed 
powers of observation, etc., is able to see certain things, other 
persons, whose powers may not be so well developed, may be 
able to do so. Inasmuch as this local inspection has been made 
the basis of the conviction, the only course open to us is to 
order a re trail. We accordingly make the Rule absolute, set 
aside the cenviction of the petitioner and the sentence passed 
upon him and direct that the petitioner be re-tried by some 
other Magistrate, The petitioner must surrender to his bail. 


Bartley, J.—I agree. 
M. 


(s. c.) A. I. R (1939) Cal. 327; 43 C. W. N. 388 ; 181 I. C. 955 
11 Iod. Rul. (139) Cal. 875. 
. Criminal Revision No. 1099 of 1938. 
Present :— BARTLEY AND Rav. JJ. 
Sth February, 1939. 


EZEKIEL EPHRAIM EZEKIEL and another. 
D. 
EMPEROR. 

Bengal Bxase Act (V of 1909) Sec. 63, Sec. 63 (1) (2) confiscation under 
Sec. Og (f) C:. P. Code Se. 517—lilicit liguor-w Possession of Aaa:⸗ 
offene Hindle to confiscation. 

Held-—That the tree construction of Sec. 64 (1) undes the Bengal Excise 
Act, the Magistrate who tries the case has power to order confiscation of 


1989-40} BENGAL WEEKLY LAW REPORTER. 33 


Ezeciel Eruraim Ezexigt p Eur anon. 


anything in Bengal which is liable to confiscation under Sec. 63, whether it is 
within or without the District waere the case is tried. À 


The facts appear from the Judgment. 

Messrs. C. Noad, S C. Talukdar and S. K. Bhatlachkarjee—for ihe 
Petitioners. 

Messrs. 4. X. Basu and Bireswar Chattargee—tor the Crown. 


Rau, J.—In this Rule the District Magistrate of the 
94-Parganas has been asked to show cause why the order of 
confiscation passed by the Deputy Magistrate of Alipore in the 
Gariahat Excise Conspiracy Case in respoct of oortain stocks of 
liquor at 4, Lindsay Street, 46, New Park Street, and 17, Mangoe 
Lane (including the “Excisa Bond”) and the “Customs 
Bond“ should not be set aside. In Revn. No. 1100 of 1938 (J.E. 
GUBBEY v, EMPEROR) we shall deal with the trying Magistrate’s 
order of confiscation so faras it relates to the stock of liquor 
at 8, Lindsay street. In the present rule, we are concerned 
with that portion of the order which relates to the stocks of 
liquor at the other places named above, The circumstances 
in which the Magistrate passed the order of confiscation are 
birefly these: On Fubruary 14, 1938, immediately after he had 
deliverd judgment in what is known as the Garishat Excise 
Conspiracy Case (EMrEROR v. C N. Narpv and others). an appli- 
cation was made before him by the Callector of Excise, Cal- 
cutta, submitting a list of Hee a “liable to confiscation under 
Sec. 63 (1) and (2), Bengal Excise Act, and Seo. 517 (1), Or. 
P. Code” and praying that necessary orders of confisoa- 
tion of the articles be passed. Upon this application, the Magis- 
trate recorded an order that very day in the single word con- 
fiscate’, The list annexed to the application was a long one 
and comprised large stocks of liquor at 8, Lindsay Street 
(Foreign lipuor shop and Bottling Godown of James Anderson 
& Co.) 4, Lindsay Street (Foreign liquor shop of Davidsons, 
Ltd.), 46, New Park Street (another Foreign liquor shop of 
Davidsons, Ltd.), 17, Mangoe Lane (Bottling Godown, Excise 
Bond, and Customs Bend of Davidsons, Ltd.), and several 
other places. No opportunity to show cause against confisen- 
tion was given to any party, except such opportunity as the 
parties concerned in the conspiracy caso had during the case 
itself. 

The petitioners in the present rule are E. E. Ezekiel and 
Mrs. Reemah Ezekiel. It will be remembered - that the rule is 
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concerned with certain stocks of liquor found at various pre- 
mises belonging to Davidsons, Ltd., E. E. Ezekiel claims that 
he is the liquidator of this company appointed at a meeting of 
share-holders and creditors on January 27, 1937. (about 10 or 
11 months before the order of confiscation) and Mrs. Reemah 
Ezekiel claims that as mortgagee and debenture-holder of the 
company she obtained on April 11, 1938, (about two months 
after the order of confiscation) a decree from the High Court 
whereby the entire assets of the company were vested in her. 
E. E. Ezekiel appealed against the order of confiscation to the 
Additional Sessions Judge of Alipore and subsequently Mrs. 
Reemah Ezekiel joined in the appeal, which the learned Judge 
dismissed on September 22, 1938. An important point urged 
before us on behalf of the petitioners is that no notice was 
given to the interested parties before the order of confiscation 
was passed, To discuss this point, we shall assume, a8 con- 
tended in the course of argument by learned Counsel for the 
petitioners, that the order so far as we are concerned with it 
in this rule, was made wholly under the Bengal Excise Act. 
Now it is undoubtedly true that before a Magistrate can make 
an order of confiscation under Sec 64(1) of this Act, he has to 
decide thatthe articles in question are liable to confiscation 
under Sec. 63. A decision necessarily implies the hearing of 

rties and the petitioners’ grievance is that no parties were 
eard in this cise. In ordinary circumstances the Omission 
might have been fatal tothe order but as we shall show pre- 
sently facts sufficient for a decision of the question of liability 
to confiscation are stated by the petitioners themselves in the 
application on which this rule was issued. It is, therefore, 
difficult to argue that the omission has caused any real 
prejudice, and, in any event, since we have ourselves heard 
the petitioners very fully and since our powers in revision 
extend to altering or reversing the orderas we think fit, anv 
possibility of prejudice disappears. 

We now turn to the admissions in the petitioners’ applic- 
ation. Para. 3 of the application recites that on and after the 
first search of the premises of Davidsons, Ltd., on October 20, 
1935, various suspected liquors were sampled and seized, but 
the large stock of genuine liquor found on the premises was 
allowed to be continuously sold down to the end of Deoember 
1935, after which date the genuine liquor was collected at 
various spots upon the premises in the —— Town and 
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remained in the control of the Excise D:parment. Paragraph 
4 sets out the premises upon which liquor was originally found: 
these were (a) The shop and eertain godowns at 3 and 4. 
Lindsay Stree, (b) 5. Lindsay Street; (c) The Bottling and 
Blending Godown at 17, Mangoe lane, (d) The Customa Bond 
at 17, Mangoe Lane, (e) The Excise Bond at 17. Mangoes 
Lane. The ame paragraph states that no illicit liquor was 
found at (b), (d; or (e), but contains the important admission 
that illicit liquor was found in (c) the Bottling and Blending 
Godown. 

These two paragraphs thus contain two explicit statements: 
(1) that illicit liquor was found in the Bottling and Blending 
(Godown at 17 Mangoo Lane, and (2) that at the samo time or 
subsequently genuine liquor of considerable value was found at 
certain other premises of Davidsons, Ltd. There is no sugges- 
tion in these paragraphs orin the rest of the application that 
in the interval, if there was any substantial interval, between 
(1) and (3, additions were made to tho genuine liquor. Ou the 
contrary, the allegation is that some of the genuine liquor was 
allowed to be sold before the Excise Deparment assumed 
control. It is the liquor of which the Excise Departmet 
assumed control that has been confiscated in this caso. It 
follows therefore that the confiscated liquor formed part of the 
liquor which was on certain premises of Davidsons, Ltd., at 
the same time that illicit liquor was found in certain other 
premises of the same company, namely, the godown at 17, 
Mangoe Lane. This and certain other established facts are 
sufficient to enable us to decide how far the liquor is liable to 
confiscation under Sec. 63, Bengal Excise Act. Before going 
on to deal with this section, however, we should like to aet 
out more precisely some of the evidence about the finding of 
illicit liquor in the bottling godown, and for this purpose, we 
propose to confine ourselves to what we consider the most 
relevant sample. In connection with charge No. 11 (unlawful 
transport of liquor) on which Granatstein and Naidu have been 
convicted in the conspiracy Case, the Magistrate has found that 
on October 33, 1935, four tanka, three of them empty and ona, 
namely tank No. 37, fall of liquor, were found in the godown 
at 17, Mango Lane. A sample taken from this tank—serial 
No. 24 of Mr. Bartlett’s Report—bas been found to have 
contained pot still liquor made at the illicit distillery at 52, 
Gariahat Hoad. There can, therefore, be no doubt whateve, 
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that in this gobown there was found on October 23, 1935. 
liquor in respect of whioh Granatstein and Naidu had 
committed an offence punishable under Sec. 40 (a), Bengal 
Excise Act. 


Now let us turn to Sec. 63 of the Act. Under Sec. 63 (1), 
whenever an offence has been committed which is punishable 
under this Act, the liquor in respect of which the offence has 
been committed is liable to confiscation. Then we come to 
sub-Sec. (2) which provides, to mention only the relevant por- 
tion, that any liquor lawfully had in possession along with or 
in addition to“ any liquor liable to confiscation under sub-See, (1) 
is likewise liable to confiscation. It follows therefore that 
any liquor lawfully “had in possession along with or in addition 
to” tank No. 37 is likewise liable to cofiscation. It ig 
immaterial who isthe person in possession: all that the sub- 
section requires is that some person should be in possession 
at some point of time subsequent to the commission of an 
excise offence, both of the illicit liquor and also of some illicit 
liquor: When this condition is fulfilled, the illicit liquor is canfis- 
cated equally with the illicit liquor. The sub-section does 
not say that the pertion in possession need be guilty of any 
offence, and the proviso to the sub-section distinctly implies 
that in the case of liquor even the owner need not be guilty. 
The whole of Sec 63 is in very wido terms and it is noi difficult 
to imagine cases where it may operate harshly. But revenue 
laws aro often very harsh, because revenue offences are often 
very profitable. Possibly, in proved cases of hardship, the 
Provincial Government will mitigate the rigour of the law by 
making special rules under Sec. 86 (14) of the Act (relating to 
the disposal of things confiscated under the Act) or otherwise : 
these, however, are extraneous considerations which can 
hardly affect the interpretation of Sec. 63. The section has to 
be construed according to its plain language. We have al- 
ready stated what it says and what it does not say. 

To 5 now to apply the section to the facts of this 
case. e have seen that an excise offence was committed 
(by Granatstein and Naidu) in respect, INTER alia, of tank 
No. 37; therefore this tank of liquor is liable to confiscation 
under Sec. 63 (1). Again, when on October 23, 1935, this 
tank was in the possession of Davidsons, Ltd., inthe godown 
at 17, Mangoe Lane, the same company was at the same time 
lawfully in possession of the unbonded liquor which is part 


1939-40] BENGAL WEEKLY LAW REPORTER 39 


Ezexist Ernratm Erexig. 0. EMPEROR. 


of the subject-matter of the present rule, although on oertain 
other premises, The fact that the litter liquor wagon diffe- 
rent premises from tank No. 37 is immaterial; the poiat is 
‘that it was lawfully “had possession” (by Davidsons, Ltd.) 
„in addition to? tank No 37. Therefore. the additional 
liquor is liable to confiscation under Sec. 63 (3). The fact 
that Davidsons, Ltd. (as distinct from the members or em- 
ployees of the company) has not been prosecuted for or 
convicted of any offence in this case is, as we have already 
stated, entirely irrelevant to the oonstruction of s. 63 (2). 
Considering the enormous profits shown to have been made 
in this caso by the group of companies of which Davidsons, 
Ltd., was one, we cannot say that tho Magistrate was wrong 
in pissing an order of confiscation under s. 64 (1) rather 
than an order of fine. 

We must now notice some of the other objections taken 
before us on behalf of the portitionera, we have already 
dealt with the point thatthe Magistrato did not haar intere- 
sted parties before passing his ordor. Next in importance 
is the point that the Magistrato had no territorial jurisdiction 
to pass the order: he was a Magistrate of the 24-Pargauns. 
whereas, it is said, tho liquor confiscated was in various places 
in Calcutta outside that District. This argument is founded 
on s. 12, Criminal Prosedure Code, but it overlooks s. 1 (2) of 
the same Oode which states that in the absence of any speciflc 
provision to the contrary, nothing in the Code shall affect any 
special jurisdiction or power conferred by any other law for 
the time being in force. lt fo'lows therefore, that if any local 
or spacial Act has in any perticular matter conferred on Magis- 
trate’s special powers, these powers are not to be limited hy 
anything contained in Seo. 13 of the Code. There can thus be 
no question of the unfettered competence of the Bengal Logis- 
lature to confer thess special powers within the province, the 
only question is whether, as a matter of construction, Sec. 64 (1), 
Bengal Exiee Act, does confer them. The sub-section 
itself contains no territorial limitation: when, in any case 
tried by him, the Magistrate desides that anything is liable 
to confiscation under Sec. 63. he may, etc.” 80 far is the 
language of the provision is concerned, the thing liable to 
Confiscation may be anywhere: it must, of course, be within 
the Province of Bungal, the Act being an Act of the Bengal 
Legislature ; but otherwiss there is no limitation. To read 
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into the sub-section a limitation that the thing sought to be 
confiscated must be within the District for which the Magistrite 
has been appointed under the Code will lead to the following 
difficulty: Take an excise case, where the offender is known 
and some of the articles liable to confiscaticn are outside the 
District where the offence is triable. These cannot be confiscated 
by the procedure laid down in Sec. 64 (2), because that proce- 
dure is not available where the offender is known, and if we 
acoede to the present argument, they cannot be confiscated 
under Sec. 64 (1) as being outside the trying Magistrate's 
jutisdiction. There is thus a lacuna, which can hardly have 
been the intention of the framers of the Act. We therefore 
think that on the true construction of Sec. 64 (1), the Magistrate 
who tries the case has power to order confiscation of anything 
in Bengal which is liable to confiscation under Sec. 63, whether 
it is within or without the District where the case is tried. 

A third point taken before us on behalf of the petitioners 
is that the las in the Excise Bond and the Customs Bond 
at 17, Mangoe Lane, was in the dual possession of the Revenue 
authorities and Davidsons, Ltd. Accordingly, it is argued, 
that liquor cannot be said to heve been had in possession in 
addition to” any liquor in the sole possession of Davidsons. 
We accept this contention. Possession implies full and 
uncontrolled physical dominion and in this scnse Davidsons, 
Ltd. was not in possession of the liquor in the Excise Bond ot 
the Customs Bond. Liquor in bond, it must be remembered, 
is under double Jock, one lock being a Government lock whose 
key is in the personal custody of the officer-in-charge. One 
quantity of liquor cannot be said to had in possession 
along with or in addition to“ another, unless the possessor of 
beth is the same. It follows that the bounded liquor is not 
liable to confiscation under Sec. 63 (2), and since there is no 
evidence that any portion of it is illicit, it is not liable to eonfis- 
cation under Sec. 68 (1), either. We must, therefore, set aside 
the order of cenfiscation so far as it relates to the liquor in the 
Excise Bond and the Cuetoms Bond set out under heads D and 
E of the Annexure referred to in para. 6 of the petitioner's 
— in revision; but in other respects the Rule must be 

charged. 


x. 


{fs c)E LG R (00 Ca sg; 181 LCE too: 69 C I. J. 90: 
A ER (939) l. 4063 41 C. WON zoo., re lad Rul (s933) Cal 888. 
Criminal Revision No. 731 of 1938. 
Present :— Bartier ano Hewpenrson, Jj. 
sth December, 1938. 
NEPAL CHANDRA BHATTACHARYA. 


v 
EMPEROR. 


J P. Coda (XL af o- 857A — Respect of a speek —Attacà 
on the Capitslist— Promote hatred and or city Cr. P. Code Sec. 142 


Held —That in order to support a conviction under Sec. 153-A, Penal Code, 
it must be shown that capitalists ate a clase of His Magestys subjects. If the 
word “capitalists” is suscantihle of acchunt definition at all, that delinition 
mist bs with references to a world system of economias. 


It is very easy to ute the word “ capatalist” in making sneeches ; but before 
such a beach canbe made the basis of a prosecution under this section, it is: 
necessary to attach some clear and definite meaning to the term. 


Tha facts appear from the Judgment. 
Masses. /. C. Gupta and S. B. Sea for the Petitioners. 


Sir A X. Roy. AAdwrcate-Ganeral and Mr. /. K. Adubhevjes the Public 
Prosscutor, 24-Pargannas—for the Crown. ` 


Bartley. T.—This Rule was issued on the Distriot Magist- 
rate of the 24-Pargsnnas to how cause why the oonviction of 
the potitioner under Seo. 153-A, Indian Penal Oode, should not 
ba sot asido. Petitioner was convicted in respect of a speech 
mada by him on November 9,1957. The charge ultimately 
framed against him was in effect that he promoted enmity 
between employers and employees, who are two difforent classes 
of His Majesty's subjects. His speech, fairly oonstrued, ie an 
attask on the capitalist The gist of it is this: 

“Thecapitalistie the blood taker, or blood sucker ; labour is the blood river, 
The world has two creeds only, capital and labour. Labour creates: capital takes 
the lien’s share of the product. Their relation is that of man and tiger: the one 
with the advantage destroys the other. Every person in the world hasa right to 
shere in its good things. That is the crax of the matter, and there cao be po 
peace until this principle is fought for and established.” 

It is clear from this analysis that the speech cannot fairly 
be said to be an attempt to promote hatred or enmity. The 
language is not immoderate. The references to force are 
couched in homely vernacular idiom, the underlying idea clearly 
being that you get notbing in this world without fighting for 
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it. We are not, therefore, prepared to hold that on the evidence 
an attempt to promote hatred or enmity has been made out. 
In the next place, in order to support conviction under 
Sec. 153-A, Penal Code, it must be shown that capitalists are a 
olass of His Majesty’s subjects. If the word “‘capitaliste”’ is 
susceptible of accurate definition at all, that definition must be 
with references to a world system of economies. We are in 
agreement with Beaumont, C. J., when he said in Manian 
LILADHAR v. EurEROR (1) that: 

“Capitalist is altogsther too vague a phrase to denote a definite aod 
ascertainable class so as to come within Sec 153-A.“ 


Literally, the common factor in such a case is accumulated 
wealth. Economically, the common factors are, pošsibly, 
wealth plus investment. Practically, it is impossible to define 
the limits of any such classification, or to say how any speech 
would affect any given proportion of its components. In the 
result this Rule must be made absolute. The conviction of 
the potitioner and the sentence pissed on him are set aside. 
He will be released from jail. 


Henderson. J.—I have had the advantage of reading the 
judgment which hfs just been delivered by my learned brother, 
and have little to add. There is n> real difficulty in assessing 
the effect of the speech delivered by the petitioner. It is an 
attack upon the capitalist system. A complaint is made that 
under that system thereis bound to be an unfair distribution 
of the products of labour. The audience of the speaker were 
then told that their only hopo is to unite, if they desire to 
improve their condition. This appears to me a fair and 
natural interpretation of the words actually used. This is 
the explanation given by the petitioner himself in his examina- 
tion under Sea 342, Criminal Procedure Code, and I believe 
him, In the circumstances, it seems to me impossible to bring 
this speech within the terms of Sce. 153-A, Indian Penal Code. 
It is very easy to use the word “capitalist” in making 
speeches ; but before such a speech can be made the basis of 
a prosecution under this section, it is necessary to attach some 
clear and definite meaning to the term. The difficulty in 
doing so has been clearly expressed by the learned Chief Justice 
ef Bombay, and I respectfully agree with what he said. But 


(1) 34 Bom. L. R. 1642 34 Cr. L. J. #31; Ind. Rul. (1933) Bom. 153; 
(1933) Cr. Cas. 183 A. I. R. 1933 Bom. 65; 141 I. C. 780; 53 B. + 
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the difficulty does not end there ; even if wa are able to hold 
that in using the word ‘capitalist’ the petitioner has desoribed 
a class, he bas referred to world-wide economic conditions, 
and the class in question could not possibly be a class of His 


Majesty's subjects. I acourdingly agree that this Rule must 
be made absolute. | 


M. 


(s c) tt Ind. Rul (1939) Cal. 874. 
Criminal Revision Petition No. 972 of 1938. 
Present: — BAATLEVY anD HENDERSON, JJ. 


sth January 1939. 
SEW RATAN LAL BINANI. 


v. 
EMPEROR. 


Offence child marriage— Ses. 5 and 6 Sarda Act (Xf of ta- J. P. Code 
CULV) Sec. 2tt—Falsa complaint, 


Held —That this finding is not sufficient to support tho conviction under 
Sec. att. The elements of that offence firstly that a false charge should be brought, 
secondly that the person bringing it should know that thare was no just or lawful 
ground for such proceeding ot charge, and thirdly, that it should be brought to 
cause injury tothe persons against whom it was made. ‘The only finding 
recorded in present case is that a false complaiot was brought. 


The facts apper from the Judgment. 


Mr. L. M. Sannya/—for the Petitioner. 
Mr. A. C. Rey Chowdury - tor the Crown. 


Bartley, J.—This Rule was issued upon the Chief Prosi- 
dency Magistrato to show cause why the conviction of the peti- 
tioner under Seo. 211, Penal Code, and the sentence of imprison- 
ment and the fine passed upon him should not be sot asida. 
The petitioner filed a complaint before the Additional Chief 
Presidency Magistrate under Secs 5. and 6, Sarda Act, Act XI 
of 1929 against two persons who, as he alleged, were responsible 
for bringing about a child marriage within the meaning of that 
Act. This complaint was enquired into in the manner directed 
by Sec. 10 of the Act, and was dismissed, the Magistrate 
declaring that it was a false complaint. Shortly afterwards tho 
learned Magistrate directe! a complaint to be lodged under 
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Ses. 211, Penal Code, against the present petitioner. Now the 
only specific finding arrived at by the learou! Presidency Magis- 
trate, who tried the present cia», is that the petitioner 
brought a false complsint under Sees. 5 and 6 of the Act (Act 
XI of 1920) before the Additional Chief Presidency Magistrate. 
On that finding the petitioner has been convicted under 
Sec. 211, Penal Code, and sentenced as mentioned above. 

It is perfectly clear that this fiiding is not suffisient to 
support the conviction und er Sec. 211. The elements of that 
offence are firstly that a false charge should be brought, 
sveondly that the person bringing it should know that there 
was no just or lawful ground for such proceeding or charge, 
and thirdly, that it should bo brought to cause injury to the 
persons against whom it was made. The only finding recorded 
in present case is that a false complaint was brought. More- 
over, in view of the nature of the offence originally alleged by 
the petitioner to have been committed, it was essential that 
trying Magistrate should find definitely that either or both of 
the contracting parties to the marriage, which admittedly took 

lace were infants within the meaning of the Sarda Act, that 
is to say, that the bridegroom was under the age of 18 or 
that the bride was under the age of 14. Although it would 
ap from the judgment that the learned Magistrate was of 
opinion that the bridegroom was 18 years and 6 months old and 
that the bride was 14 years old, there is no finding to that 
effect. Further, although the ages of the contracting parties to 
the marriage were, even according tothe prosecution just 
above the limits prescribed by the Act, there is no discussion 
as to whether in the particular circumstances tbe petitioner 
could have had any just or lawful ground for believing that an 
offence under the Act was actually committed. On the other 
hand, it asems perfectly olear from the evidence that a PRIMA 
FACIE case of attempted extortion has been established against 
the petitioner. 

In the result this Rale must be made absolute, the convic- 
tion of the petitioner under Sec. 211, Penal Code, and the 
sentence passed upon him must be set aside and we direet that 
proceédings on, a charge of attempted extortion be taken 
against him before some other Magistrate. The petitioner 
must surrender before the Chief Presidency Magistrate. 


Henderson, J.—I agree. 


fa c) l. L R (1938) 2 Cal 168; A T. R (1938) Cu 375: 4 C W. N. 415 
182 I. C. 462 ; (1939) Ind. Kuil, Cal. 69. 
Civil Revisions Nes. 1672 1673 and 1708 of 1937. 
Present 8. K. Guoss ano Nasi Aut, JJ. . 
28th January, 1938. 
SAILABALA DAS JAYA 


9. 
NITYANANDA SARKAR. 


Bengal Agrcultueal Act ef 1935 Sec. Jọ Mane pioen to the Cons 
Jurisdiclion to decide whethes the dibios is reai, 


Held—That undet Sec. 34 of the Bengal Agricultura! Act, the Civil Court 
has got juris diction to decide whether the debtor is a debtor within the Act 
but io this Case no sale bas takeo place and the debt sill exists, so that there 
it, in fact, a proceeding with regard tothe debt which bas been included in, 
the application uoder Sec. 8 or in the statement under sub-Sec, (1) of Sec. 13. 


The facts appear from the Judgment. 
Mr. K. K. Mottvea—for the Petitioner. 
Mr. 5 C. Lakisi (ia No. 1673), De. K. B. Pal and Mr. J. M Das (No. 1 


io No. 1673), Messrs. /. C. Zakiri (No. 2 io No. 1673) aod X. N. Chawdkury 
(io No. :708)—for the Opposite Party. 


S. K. Ghose, J.—Civil Revision Casa No. 1708 in 1937 
arises out of a money suit. The other two civil revision cases 
arise out of two execution cases. In all these cases notices 
were received by the Court for staf of proceedings under Seo. 34, 
Bengal Agricultural Debtors Act, 1935. The Court thereupoa 
called upon the party concerned to prove that he was an agri- 
cultural debtor within the meaning of the Bengal Agricultural 
Debtors Act. Inthe money suit the defendant was absent. In 
the other two cases the applicant petitioned questioning the 
jurisdiction of the Civil urt to make an inquiry of that 
nature. In each case the Court decided that it had jurisdiction 
and held that the party concerned was not an agriculturist so 
as to attract the Operation of the Bengal Agricultural Debtors 
Act. In that view it declined to stay the proceedings. The 
money suit was decreed BIEPARTE. Against these orders these 
three Rules have been obtained. 


The question which is common to. all the threo Rules is 
whether the Civil Court has jurisdiction to decide the question 
whether the debtor is a debtor within the meaning of the Bengal 
Agricultural Debtors Act. A question of a similar nature wae 
discussed by this Bench only recently in Civil Revision Case 
No. 1539 of 1937 since reported in HARIH Ona v. CHANDRA 
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Natu (1). The present three cases are sought to be distin- 
guished on this ground that the Settlement Board has not yet 
come to any decision on the point and itis contended that 
when a Court receives notice for stay under Sec. 34, it is within 
its competence to decide whether the debt with regard to which 
the suit or proceeding is pending is such as to attract the opera- 
tion of the Act and thereby give jurisdiction to the Settlement 
Board, The lower Court held that the Civil Court had jurisdiction 
relying on a remark of Edgley, J. in NRISHINGHA CHANDRA v. 
Kenar nats (2). That was a case in which the notice had been 
received by the Court after the property of the judgment- 
debtor had been sold. So that the Court wasin a position to 
say that the proceeding then pending before it was not a pro- 
ceeding in respect of the debt which had been satisfied, but 
that it was a proceeding in respect of the confirmation of the 
sale. In that view it was held that the Court had no jurisdic- 
tion to stay the proceeding on receipt of a notice under Sec. 34 
of the Act. The present case, however, is different, because 
no sale has taken place and the debt still exists, so that there 
is, in fact, a proceeding with regard to the debt which has been 
included in the application under Sec 8 or in the statement 
uader sub-Seo. (1) of Seo. 13, as the case may be. 

It is contended that thg Civil Court still has got jurisdic- 
ion to decide the question whether the debtor is a debtor 
within the Act or not and that it may refuse to stay the pro- 
ceeding upon the view that the notioe is-invalid. Such con- 
tention would seem to conflit with the seoond part of Sec. 34 
which provides that if the Board includes any part of such 
debt in the award under Sec. 25 or if the Board decides that 
the debt does not exist, the suit or proceeding shall abate so 
far as relates to such debt. The result therefore would be 
anomalous, if the Court were to proceed with tho suit or pro- 
ceeding in spite of the notice. The other sections of the Act 
would confirm the view that if the Settlement Board, as also 
the Civil Court, were to proceed simultaneously, the result 
would be anomalous and in fact the decree of the Civil 
Oourt would come to nothing. Section 35 bars execution of 
decrees until the application before the Board has been disposed 


t) (1938) I. L. R. Cal 155; 43C. W. N. 411; 11 R. C. 846; A. I. R. 
055 sal. 369: 181 1.878 = 
(s 


933 Cal. 36 . 
(1938) È L. R. Cal. 345; 11 R. C. 77; 66 C. L. J. 433; A. I. R. 
1937 Cal. gag 1 176 L C 330 ; 42 C. W. N. 130. N 
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ok. Sec. 36 provides that a decree of Civil a Court d 
in regard to a debt after the date of the application under Beo 8 
shall be treated as nullity under certain conditions, Section 
20 expressly provides that if any question arises in conection 
with the proceedings before the Board whether the person is a 
debtor or not, the Board shall decide the matter. Seotion #0 
prescribes the appellate authority whose decision shall be final 
under sub-Seo. (6). Sec. 42 also gives power to the Board 
to make a reference tothe appellate officer, Section 52 saves 
limitation for the time during which the proceedings arc pend- 
ing before the Board. 


These and other provisions which need not be cxamined 
here show quite clearly that the Act has set up a special tribua- 
nal for the determination of the question whether the person 
1 a debtor or not and that determination is final. It would 
be inconsistent with the provisions of the Act to hold that the 
Civil Court is to 20 into and decide the same quostion, It 
seems to me, therefore, that tho lower Court exorcised its 
jurisdiotion illegally in deciding that the debt was not one 
under the Act and that therefore the proceedings before the 
Court should not be stayed. In 80 far as Revision Case 
No. 1708 is concerned, it appears that the Exrarts decree has 
already been made. Apparently this decree was passed in 
contravention of the provisions of Sec. 34 of the Act and 
Sec. 36 of the Act itself provides that such 1 decree shall be a 
nullity under the conditions prescribed in that suction. But 
as far as this Rule is concerned, it will not be within the 
province of this Court to set aside that decreas. All that can 
be done is to dircot that further proceedings in the exeoution of 
that decree shall ba atayed. To that extent the Rule will be 
made absolute in C. R No. 1708. Ia the other two onses, the 
orders of the lower Court will be reversed and the Rules will 
be made absolate. There will be no order as to costs in these 
Rules. 


Nasim Ali, J.—I agree. 
M. 


{s e.) 1s Iod. Rul. Cal. 43. 
Appeal No. 1484 of 1936. 
Present :—-& K. Gaoss anp Parrenrsom, JJ. 
. gth July, 1938. 
SATISH CHANDRA ROY CHOWDHURY an4 sootber. 


v. 
RAMPADA CHATTAPADHYA. 

Auna statsd—EBssenct f Name shomieg realisation aad ve mitiance 
and a balance struck on the debit side—No express achknowledgmeal te bay but 
containing admission as to cowstciness—Indian Contract Act, Set. 25-~ Limitation 
Act Sec. 19, and Ast. 64. 

Where a document, dra wu up by an officer of the plaintiff from the account 
books of thé defendant, coataios items showing realisations yearly made by the 
defendant as credit against remittances yearly made as debit and then there is 
a balance struck showing the amount oo the debit side and balaace this there 
is an entry I admit and accept as correct’ tigoed by the deſeudaut, but 
containing no ackaowledgment to pay :— 

Hela. That this is not 4 case of an account stated. The essence of an 
account stated is the fact that there are croes-iteme of account and that the 
parties mutually agree the several amounts of each and by treating the items 
on the other side pro tanto, go on to agree that the balance only payable. 


Appeal against the decree of the Sut- Judge of Rajshahi. 

The facts appear from the Judgment. 

Messrs. K. Z. Maitra and 4. C. Roy—tor the Appellants. 

Motsrs. J, M. Chowdhury and R. N. Chowdhury -ior the retpondent. 


Judgment.—The is a second appeal by the plaintiffs in 

a suit for money due upona HisaB. The plaintiff's case is 
that tho defendant worked under him asa Tahisldar during 
the period 1826 to 1384 B. 8. For the realisations of that 
period, the defendant signed a document admitting liability 
tothe extent Of Ra. 1,291 odd. The plaintiffs based their 
claim upon this document. The defendant pleaded that he 
signed the document under undue influence and eoercion. The 
Courts below have agreed in negativing this defence. The 
defendant also pleaded limitation, The Courts below have 
a in accepting this defence and so dismissing this suit. 
ence this second appeal. The aforesaid document Ex. 1 
contains items showing relisations yearly made by the 
defendant from 1826 to 1384 B. S. as oredit againt remittances 
yearly made as debit, Then there isa balance struck showing 
the amount as Rs. 1,292-1-8} g. on the debitside. According 
te the evidence shown to us this amount was drawn up by an 
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officer of the plaintiffs from the account books of the defend- 
ant. Below this there is an entry “I admit and accept as 
correct” which is signed by the defendant, Rampada Chatterjee, 
and dated cHariTra 31, 1338 B. S. corresponding to April 13, 
1932. The present suit was filed on April 17, 1935. The 
first point taken by the plaintiff appellants is that the aforesaid 
account is an account stated and therefore the suit is gover- 
ned by Sec. Gd, Limitation Act. Now even if this plea is 
correot, the suit would appear to have been filed moro than 
three years after the date on the account. The learned Advo- 
cate for the appullants at first contended that limitation must 
run form the date of the demand and refusal, but this is not 
borne out by the language of Art. 64, Limitation Act. Ho 
next contended that April 13 to 16, 1935, were holidays. This 
matter was not raised in the Courts below. However tha 
learned Advocate for the respondent has pointed out that Tues- 
day, April 16, 1935, was not # holiday aud therefore the argu- 
ment for the plaintiffs fails. Further it is pointed out by the 
learned District Judge that the accounting itself cannot bo 
held to be valid in view of the fact that all the items in Ex. 1 
wera time-barred at. the date of the account. 


Turning to the question as to whether the document Ex, 1 
represents an account stated, the learned Advocate for the 
app llants has relied strongly on the cases in E. R. SIQUEIRA v. 
G H.C. NORONVHA (I) and Frew BISsHUN CHAND v. GIRDHARI 
Lat (2). In the former case it Was pointed out that there 
were two forms of account stated, one of which is an account 
which contains entries on both sides, and the parties havo 
agreed that theitems on the one side should bo set against tho 
items onthe other side and the balance only should be paid. 
It is under this description that the document, Ex. 1 is sought 
to be brought and the contention is that the f.cts are very 
nearly similar to those which are found in Firs BisdtN CHAND 
v. GIRDHARI LAL (2). But the similarity is really little. In 
the reported case the account was drawn up by the creditors in 


*.. 


—— —Uä—ä— — —ͤh—— — . — * ueg — — . —ü—äwʃ —— 6: 


(1) (1934) M. W. N. goa (P. C.); 59 C. LJ. 404 67 M. L. J. 103 
7 R. P. C. 30, 11 O. W. N. 997; 40 L. W 12 36 l'. L. K. 57 
A. I. R. 1934 P.C 144; 151 LC. 90; 38 C. W. N. 313. 

(2) 1934) A. L. J. 623 (P. C.); (1934) M. W. N. 786, 59 C. L. J. 535 
67 M. L. J. 110; 36 Bom. L. K. 723, 11 O. W. N. 1003; 40 L. W. 
71, 6 R. P. C. 166; 61 1. A. 273; 56 A. 376, A. I. K 1934 F. C. 
147 150 1. C. 6 38 C. W. N. 561. 
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their own account book and below the entry there was a writing 
by the debtor containing a statement that the sum as found 
was due after adjustment of account. It was pointed out in 
that case that the essence of an account stated is the fact that 
there are cross-items of account and that the parties mutually 
agree the several amounts of each and by treating the items 80 
agreed on the one side as discharging the items on the other side 
PRO TANTO, go on to agree that the balance only is payable, 
This does not appear to have been the case in the present suit, 
The judgment of the trial Court shows that the plaintiffs made 
an attempt to show that in fact the pay of the defendant after 
1331 B, S. and dues from him after that year were taken into 
consideration and both agreed to give up these claims, but that 
this ia contradicted by the plaint itself. Ex. 1 contains 
nothing more really than a statement of account with an 
acknowledgment by the defendant, but there is neither agree- 
ment nor adjustment. It seems to us therefore that the 
Courts below were right in holding that this is not a case of 
account stated. 


It is next contended that it is at least an acknowledg- 
ment under Sec. 19, Limitation Act. On this point the 
Courts below have pointed out that that section does 
not apply because the items of account were timebarred. 
In reply to this it is contended that the agency of the 
defendant was not really terminated in 1334 B. 8. but 
that it continued to 1339 B.S. when the defendant was 
actually discharged. But the finding of fact is that after 
1334 B. S. the defendant was not employed as Tahsildar 
hut he was employed as a clerk in the Cash Department 
in which capacity it cannot be said that he was an 
agent under the plaintiffs. On this finding it must be 
said that Sec. 19, Limitation Act, does not help the plain- 
tiffs. Next it la stated that at least there is a promise 
to pay under Sec. 25 (3), Oontract Aot. But, it has been 
held that such a promise must be an express promise 
which is absent in the present oase : SASHIKANTA ACHARJYA 
v. Sonavtla MUNSsEI (1) and SarrAKEL Durr v. RAMEsH 
CHUNDER (2). This point also does not help the plaintiffs. 


— —— —ͤ—Ü[Uä . —E—4äöWäẽ a ener ES epee aaan nae —— Ae nara —— 


— e a — 


= (a) 57 C. 394 ; 121 l. C. 442; Ind. Rul. (1930) Cal. 124 33 C. W. N. 
965, A. I. R. 1929 Cal. 444. 
(2) 6 K. C. 270, 37 C. W. N. 326, A. I. R. 1933 Cal. 658; 146 L C. 
834 60 C. 714. 
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The last contention for the appellante is that no limitation 
can run against plaintiff No. 1 Who is deseribed asa tunatio 
represented by his wife. If there is anything in this argument, 
it is strange that it was not raised in either of the Uourts below. 
There is nothing in the plaint to show as to when plaintiff No. 1 
was declared to be a lunatio or that he was a lunatic at the 
time when the cause of action arose. The learned Advocate for 
the appellants bas stated facts which are not in evidence or on 
the record, and in order to enable the parties to into those 
facts, it will be necessary te have tho plaint 8 There is 
no reason why these faots should not have been pleaded at the 
trial. They were not even suggested either in the trial Court 
or in the lower Appellate Court. In these ciroumstances we 
are not prepared to accede to the appeal boing romanded in 
order to unable the parties to have the matter investigated. 
The result is that the a ter faila on all the points and is 
dismissed. Tho parties will bear their own costs in this Court. 


B. K.C. 


(s.c) 182 I. C. $67 ; 69 C. L J. 95; A. I. R. (1939) Cal. 368. 
Civil Appeal No. 175 of 1987, 
Present :—Sen, J. 
7th November, 1938. 
KI RTIBASH MODAK aud others 
8. 
RAKHAL MAJHI and others. 


B. T Aa VILL of 565. — Set 148 470 — 4 landlords ta be impleaded 
in a rent tui If some of the pasties appeasing ta hane interest in the vent land 
disclaim interest, the others if can bring the suit alone. + 

Osiy some nf the pit ies sopeacing as usufructuary mor'gagee on the face 
of deed brought a rent suit against Of the mortgaged land without implecating 
others, who, however, deposed in favour of the plaintiffs declaring that they 
were denamidars merely of the plaintiffs, The trial Court dismissed the suit, 
on second sppeal. ; 

Held — That in this state of evidence the plaintiffs are the only landlords and 
the provisions nf Sec 148 A (t) have not heen violated. 
Appeal against the decree of the Sub- Ju Ige of Barkura, 

The facts app at from the Judgment. 

Meesrs. & C. Mukberjreand Muktipads Chstterjee—for the Appellants. 

Mr. Purushottam Chatterjee lot the Respondents. 
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i t.—This a rina Out af a suit fes rent. 


e 


endanta on the titing that they 
9 m mortgagees. The defendants raised reepa apa Wat 
on e of these defences need ba considered. at this stage. 
Alana stated that the suit wae bad for defest of. 
parties, icasmuoh ag some of tha other uaufructuszx monte 
had nat been made patiia to the quit, They 8 
thet all tine landlords not having beam made parties, the suit 
d as it es not comply with the provisions, of Sed, 148-4, 
(1 K ngal — Act. At the time of hearing a ANS 
usufructuary gagees whose names arg Amulya | 
Ram Pada Majai. aná Kali Pada Majhi appeared as, w et 
and disclaimed all interest in the mortg: gaga. They. stated that 
they were BENAMIDABs of the plaintiff that they had no in- 
terest in the rent payable to the plasintifig The taial Court, 
despite this admission by these persons, held that the quit, was 
bad and dismissed it. An appeal was taken to the District 
Judge. The Subordinate Judge who heard the appeal has held 
that the plaintiffs are entitled to a decree. His judgment is by 
no means clear but in my Opinion the conclusion at which he 
has arrived is correct. The persons, who, according to the 
defendants, should have been made parties to the suit have 
appeared and disclaimed all iuterest. The plaintiffs state that 
they alone were the mortgagees and that they alone were 
entitled to the rent. Amulya Majhi, Rampada Majhi and Kali 
pada Majhi support the plaintiffs, In this state of the evidence, 
the trial Court should have come to the finding. that thy plain- 
tiffs are the only lan ‘lords, that the other persons appearing us 
1 on the did were in fact not mortgagees and that 
therefore they were not necessary parties to the suit. In these 
ciroumstances, I am of opinion that the provisions of 
Bec. 148-A (1), Bengal Tenancy Act. have not been violated, 
The suit has been properly constituted as all the landlords are 
parties. That being so, the decree „f the lower Appellate Court 
must be upheld and this appeal must be dismissed with coste. 


{s c) 18 tod, Rul. Cal. t. 
Crimina! Revision No. 709 of 1036. 
Present :—Baxrusy ann Hrn JJ. 
tet December, 1938. 


SATYENDRA NATH MAZUMDAR and another. 
5. ° 
EMPEROR. 


J. P. Code (XLV of I Se. gs4 A—Exzind disafiction lowardi 
the Government—Aliagat —~Convictien. 

Held—That insinuations of thie character published as they were, in the form 
of news item, can fairly be construed as calculated to excite disaffection to- 
wards the Government established by law. Finally, if the language used could 
bear soy such construction, in view of the immediate publication of the 
Govetoment communique, a sentence of fine would be ap sufflcient 
puaishment for any offence which might have been committed, 

The facts appear from the Judgment. 

Messrs. N. K. Basu, S C. Tahehdar, P. K. Ray, S. K. Neogt, J. S 
Bhaduri and A. N. Bisi —lor the Petitioners. 

Mr. D. N. Bhattacharya—tor the Crown. 


Bartley, J.— The Rule was issued on the Chief 
Presidency Magistrate to show cause why the convietions of the 
petitioners who are the editor and printer and publisher of a 
vernacular newspaper Ax AN DA Bazar Patarka should not ha 
set aside. The patitionura have been convicted under 
Sec. 12 - A, Indian Penal Code, in eonneetion with a matter 
which appeared in print in the issue of the ANanpDa Baran 
Patrixa, dated March 2, 1938. The matter in question was 
headed Oondition of Political prisoners in Midnapore Jail. 
Petition for Interview with Mr. Subhas Bose”. It began by 
saying that on February 7 last the political prisoners in Midas 

re dail had sent reminders to Mahatma Gandhi and to the 
overnment of Bengal regarding their demand for release. No 
reply had been received to this. It went on to say that it is 
reported that the condition of the political prisoners in Midna- 
Jail is quite alarming. A aua thefe, accompanied 
ya party of sepoys, threatened them that Larsar would be 
uaed on them and warned them saying, what had happoned at 
Daooa would be repeated here also. 

“A rumour has spread to the effect that a let charge was made there on 
the reth or ryth. 5 

It is reported that the political prisoners in the Midoapore jail bave to 
remain confiaed the whole day within a small, dark space. Besides that there 
are malirentmeot and threat of laski charge. Hayiog informed the Jail 


13 


50  BNGAL WBEKLY LAW REPORTER. 1539.40 


SATYENDRA Narn MAZUMDAR 0. EMPEROR. 


Superintendent about the tareat of /ashs charge, the political prisoners enquired 
wether the policy of the present Goveroment was repcestive. But oo reply 
was received”. 


A Press Communique was issued denying the suggestion 
or allegations made in this composition. This Press 
Communique was published in full in the issue of the Awanpa 
Bazan ParRIEKA on March 9 following. The question for our 
decision is whether in view of the provisions of Sec. 124-A, 
Indian Penal Code, the publication mentioned above brought 
or attempted to bring into hatred or contempt, or excited or 
attem pt to excite disaffection towards the Government 
established by law in British India. PRIMA racie, the matter 
complained of is pub'ication of a false infromation and that 
falsity was admitted by the subsequent publication of the 
Government Communique. In order to support the conviction 
for sedition, the learned Deputy Legal Remembrancer has 
referred to the first sentence in the article which states... 
‘that r. minders had been sent to the Government of Bengal.’ He 
‘argues that the object of this opening was to idea of Govern- 
ment in the minds of the possible readers of the document, with 
the allegations of threat to and ill-treatment of political 
prisoners in the Midnapore Jail. It seems to us to be some- 
what far-fetched to assign any such interpretation to the 
language used in the article. The specific allegations made 
are not againet the Government at all. They are against a 
-JAMADAR and against the persons whoever they may be, 
responsible for the accommodation assigned to the political 
1 in the Midnapore Jail. It seems to us difficult to 
old that insinuations of this character published as tbey were, 
in the form of news item, can fairly be construed as calculated 
‘to excite disaffection towards the Government established by 
law. Finally, „if the language used could bear any such 
construction, in view of theimmediate publication of the 
Government Communique, a sentence of fine would, in our 
opinion, have been an amply sufficient punishment for any 
offence which might have been committed. 

In the result, this Rule must be made absolute. Tbe 
convictions of the petitioners and sentences passed on them 
are set aside. They will be discharged form their bail. 

Henderson, J.—I agree. 


B. P. C. 


(s.c) I. L. R. (1939) 1 Cal. 345 ; 11 Iad. Rul. (1939) Cal. 891; 
A. I. R. (1939) Cal. 333 ; 181 l. C. 898. 


Criminal Revision No. 1293 of 1938. 
Prevent :~—Epoury, J. 


send December, 1938. 


Seermati INDUBALA DEVI 
9. 
SATCHID PROSAD. 

Maintenance—Cr P, Code Sec. 4 —Juris diclion — Wifes application 
Chief Presidency Magistrate jurisdiction ta deal with, 

Feld- That the intention of tha Legislative in using the words, “where he 
resides or is, or whara he last resida d with hie wife’ ia ub - Sc. 8 of Sec. 488 of 
the code was to mik it at ease as nauihla for an aggrieved person to obtain 
a mtintenance under tha provisions of this section and this expression is: 
saticiantly wide to confer juriefictinn uon the Chief Presidency Magistrate 
in a cese in which the opposite party wants for gain within the jurisdiction of 
his Court, even though he may not have a permanent residence within such 
jurisdiction, 

The facts per from the Judgment. 

Mr. A. N .I ot tha Petitioner, 

Mestrs S N Mu thersi—lor the Oaprsite Patty. 


Judgmont—In this case tho petitioner filed an applic 
ation for maintenance under See. 488, Criminal Procedure 
Code, in the Court of the Chief Presidency Magistrate, 
Caleutta. Her cise was that hor husband was employed 
unter the Bengal Home Industrial Association at No 42. 
Chowringhea Rod, Calcutta. on a salary of Rs. 100 per 
mensem, and that he had neglectol to miintsin her. She 
meintaingl that his prasent totsl inom) ame vpitel t) about 
Rs. 300 per mensem. 

The learn Chief Pessidener Magistrato rojasted tho 
patitionor’s applicition on the ground thst h: hal no jurisdic- 
tion to entertain it. In his order ho state 4vith raforengs 
to the construction of Sas. 433 (8), Criminsl Procodure 
Code : 

“Io my opinion, ‘is’ refers only to casas where the opposite party may 
hava no permanant residence, but only a temporary test ce. H hs has 
a permanent residence. the Court within wach tra ca sitiated i 
the proper forum.” 

Admittedly, in this cse, tho opposits arty has a 
permvnent residence within tha jarislistion © tas Polioe 
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Magistrate of Alipore. The only point for consideration, 
therefore, is whether or not the lauguge which hase 
been used in sub-Sec.8 of Sec. 483, Oriminal Procedure 
Code, is suffieisntly wide to coufer upon the Ohief 
Presidency Magistrate jurisdiction to deal with an applica- 
tion of this sort, in view of the fact that the pear 
party is employed undar the Soop Home Industrial 
Asaociation within the jurisdiction of the Chief Presidency 

trate. In my view, the intention of the alature 
in using the words, “where he resides or is, or where he 
last resided with his wife, in sub-Sec. 8 of Sec. 488 
of the Code was to make it as easy as possible for an 
aggrieved person to obtain a maintenance under the 
provisions of this section. Obviously, it was intended in 
the first place to confer jurisdiction upon the proper autho- 
rities within the District in which the premanent resid- 
ence or home of the opposite party happened to be 
situated. But, in my view, by using the words “or is“ the 
farther intention appears to have been that proceedings 
might also be takon against opposite parties, who had no 
permanent residence within the jurisdiction of the Magistrate 
concerned, but who might be easily found there. This 
expression is certainly, in my opinion, sufficiently wide 
to confer jurisdiction upon the Chief Presidency Magistrate 
in a case in which the opposite party works for gain within 
the jurisdiction of his Court, even though he may not 
have a permanent residence within such jurisdiction, 

In this view of the case the order of the learned 
Chief Presidency agistate, dated October 21, 1988, ‘is 
set aside, and he is directed to deal with the petitioner's 
application aceording to law. The Rule is made absolute 
in these terms. 


X. 


Criminal Revision No 907 of 1938. 


Present: — BARTIEVY ano fiznperson JJ. 
6th December, 1938. 


BHAGABAT CHANDRA MANDAL 
v. 
EMPEROR. 


£ P Cote (A XLN of 1859) — Prosecution — Sie J Vraag irn iH 
wm Police report iliegal. 


Feld -That the petitioners’ challenging the Police report and reiterating 
the charges mide balore the Polica is clearly a complaint, and the Magistrate 
should haw: dealt with it uader the provisions of Sec, 203, Ct. P. Code. 


Usder Sec. 1821 P Code cannot be proceaded with untill the petitoners’ 
complaint has been dealt with in accordance with law. 


The facts appsar from the judgment. 


Mr. A. X. Basu ſor the Petitioner. 


Bartley, J.—This rulo was issued on tho District 
Magistrate of 24-Parganas to show cause why the order of 
the Magistrate directing the prosecution of ths piiitioaer 
undar Soe. 183, [adian Penal Cole should not bo sst asi le. 
Tie material facts aro that tho petitioner lelgəd an intor- 
mation at a Poles Station charging Gortain  porsous with 
ofinees under the Iudian Penal Code. Tas Polices subanit- 
tel a final report in which ther askol that the petits ter 
shoull be prosscuted unter Sec. 182. Too patitioner was 
thereupon called upon to show caus: way hs shoull not 
bə so prosecute l. In showing cause he sail in effect that 
the Police report was false. He also askot thata julicial 
enquiry should be held into the case and that the Police 
be directed to submit a charge shest. Qa this application 
the Magistrate directed his prosecution. Pa procedure 
adopted wis clearly wrong. The patitioner’s challenging 
the Police report aul reiterating the charges mado before 
the Police wis clowly a complaint, ant ths Moasistate 
should have dealt with it under the provisions of Sac, 203, 
Criminal Procedure Code. No such action Wss taken, and 
this procedure was clearly illegal. The cage under Soe, 182, 
Indian Penal Cole cannot be proceeded with uatil tho 
petitioner’s complaint has been dealt with in awsesrdanes 
with law. This Rule is accordingly made absolutes. Tho 
Order made by the lerne! Magistrate is set ale ml he 
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is directed to deal with the petitioaer’s complaint dated April 
21, 1938 in accordance with law. j 


Henderson, J.—I agree. 
M. 


(s.c) I. L. R. (1939) 1 Cal. 322 ; A. I. R. 1939 Cal. 340 ; 183 E, C. 253. 
12 Ind. Rul. Cal. 32. 


Criminal Revision Petition No. 739 of 1938. 
Present: — BARTLUEW AND Henperson J]. 
! gth December, 1938. 


KANGALI MOLLA 
0. 
EMPEROR. 


Ce P. Code (Ast V of 1898) Sec 200 -Nazui p tition against Police 
wtporf—~l. P. Cod: (Act XLV of 1853)—Conviction. 

Aeld— That petition, loose y called a mavast petition has been actually 
dismissed by the Magistrate under Sec. 203, Cr. P. Code and it is therefore 
finished aod done with, and there is nothing further to preveot the trial 
proceeding. 


The facts appear from the Judgment. 


Mr. A C. Roy for Mr. S C. Lakiri—lor the Petitioner, 
Mr. D. N. Bhattacharya—for the Crown. 


Henderson, J—This is a rale calling upon the District 
Magistrate, Rajshahi, to show cause why the conviction 
of the petitioner and the sentence posed on him under 
Sec. 182, Indian Penal Code, shouid not be set aside on 
grounds Nos. land 2 attached to the petition. These two 
grounds are really tautologieal and the complaint made 
by the petitioner is that he ought not to have been 
puton his trial while the Narazi petitions filed by him 
were undisposed of. We have already, in dealing with 
another case this morning, said that there are authorties 
for that proposition. It would certainly be unreasonable 
‘to convict a petitioner for giving false information, when 
there is stilla possibility that his own case might be 
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found to be trae, Wo have boon through the ord and 
wa have found that the patition, loosely oalled a Naraze 
gtition, was actually dismissed by tho Mavzistraty under 
Suc. 203, Criminal Prosedure Code. It wais therefore 
finished and dona with, and there was nothing further to 
prevent the trial procsadiny, Wo may however observe in 
passing that inasmuch as no chwgo was ever brouglit 
against anyboly by tho potitionor. tho patition filed by him 
was not really a potition of complaint at all. 

Tho learned A Mente who appnrol in support of this 
rula however relies upon a doctsion of Mittor, J. in 
SHEKANDAR Mia v. EurkROR (I. That decision curtain ly 
supports his contention, But, with grort respect to the 
learned Judge, we aro of opinion that that cigs was wrong- 
ly deilal Wo are unable to seo how, when a complaint 
has been dismissed, it can be made a ground for holding 
up other proceedings. Tas learned Jul, seems to have 
been influenced largely, boceuse hu thought that the 
accused persons would bo preyatie:t In our judgement no 
question of preju lies can ariso. If tho accused proson was 
satiafied with tha or lor dismissing his conplaing he could 
file an application in revision, antl possibly get it set aside 
and a further enquiry ordered But whon he does not do 
80, no question of prejulica can ariso. With great respect 
to the learned Judge, ho wis in offt deciding an appli- 
ciation against an order of dismissul rather than au applies- 
tion against a subsequent conviction aul sentenca We 
accordingly discharge this Rule. 


Bartley, J.—I agree. 


N. 


(1) (1933) Cr. Cas. tooo; 34 Cr L F 1077, 6 K. C. 143, A LR 1931 
Cal. 614, 145 l. C. 834 ; 37 C. W. N. 399. 


(s.c) A I. R. (1939) Cal. 3275 43 C. W. N. 388; 181 F.C. 918; 
tt Ind. Rul. (1939) Cal. 872. 
Criminal Appeal No. 504 of 1938. 
a Present :—BarTLEY AND HENDERSON, JJ. 
4th January, 1939. 
RADHA BALLAYV PAL and another 
t 
EMPEROR, 
J P. Code (XLV of 1850) Sec g20 and Sec. 120 B—Conspiracy—Cheating— 
Gombling-- Not guilty— Coaviclioa — Appeal. 

Held—That an offence either of conspiracy to cheat or of substantive cheating 
can possib'y be made out in th presan: case, anlasa matter of fact that the 
socicty was actually registered under that Act. The representation is not a 
false representation. 

The facts appear from the Judgment. 
Messrs. S. C. Talukdir, C. Naadani PC Kir— yr the Appellants. 
Mr. D. N Bhailtacharjee, Daoay Laza! Rontnosrocer = ortie Crown, 


Bartley, J —Tho appellants in this case—Radha Ballav 
Pal ard Ram Chandra Shee—have been convicted under 
Sec. 420 read with Sec. 120-B, I. P. Code, and on seven separate 
counts under Sec. 420, I. P. Code. They have been sentenced 
under the conspiracy charge to imprisonment and fine. The 
case against the appellants arose from a scheme of so-called 
insurance launched by what was known as Bharat Circulating 
Society. This society published widely in the press and 
elsewhere what is called a new attractive schem: which will 
confer money benefits on the policy-holders in the shape of 
twelve times the money aac). one hai coite bated. The main 
points of what may be ealled the prospectus were as follows: 

“Oo receipt of Rs. 5 only the company will issus ad acknowledg nent 
receipt and will register the payee as O0 of the polcy-holders. Tne comoainy 
will issue two fresh policies of the sun: value Covering th? orginal policies. 
In this way circulation will bs gung on by tas isiu of (sb policies. Lae 
company expscie that the numd3r O. police wil b: maupiued mote and 
more and that onc: beasſite J, the policy-noldars will not hesitate to renew 
their applications over and over agun tau e nutiag limidesi prospect ol 
expansion nod thereby it is expected that oo difficulty will ds experienced 
for payment to the policy-holders in the minder stated above. 

The first payment will be one after the expiry of sixty days from the dat 2 
of payment, and the payment will continue for twelve months. Thus eac 
policy-bolder will get Rs. 60 in fourteen months.” 
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This original scheme was supplemented by the issue of two 
other kinds of policies. They were known as the B' and C 
schemes. Under the B' scheme, an investment of Rs. 5 
brought in a sum of Re. 30 in six monthly instalmonts. Under 
the other schome a policy of Rs. 5 brought in Rs. 15 within 
threo months. Numbers of people wero induced to invest 
sums of money in the scheme and numbers of agents wera 
employed on lavish terms as to commission and bonus to 
popularize it. It has been found by the learned Magistrato 
that a number of original investors were re-paid und indeed 
the direct evidence in this case 1 thut out of 
Rs. 91,000 realized from the public Rs, 45,000 was paid out 
to investors. The further findings of tho learned Magistrate 
are that a few minutes of intelligent consideration of the 
various schemes put forward by the society is enough to show 
auvbody not of subnormal intelligence that the scheme is 
bound to fail. It appeared too absurd according to tho 
learned Magistrate for those schemes to work with any 
success; but there are always to be found among the general 
public largo numbers of gullible and stupid people ready to 
risk small sums of money in wild-eat schemes in the 
expectation that the promises made will be fuifillod and they 
will get rich quickly. Many of them hoped in this caso that 
nt any rate, even if the schemes ultimately broke down, this 
would not occur until their dues bad been repaid, The learned 
Magistrate further found that so far as the general eee who 
purchased the policies, wis coneerned, it miy be said that some 
of them did so, because they were too obtuse to realiz: the 
weakness of the schemes which were advertised, while others 
were actuated by a wild hope that somehow their own money 
might be repaid tothem with the promised profits before the 
crash Came, 


In view of these findings of fact it seems to us to bo 
extremely difficult to hold that an offenco either of conspiracy 
to cheat or of substantive cheating, can possibly be made out 
iu the present case. The charges framed against the 
N were firstly, that they were parties to a crimi- 
nal conspiracy to commit an offence of cheating by 
deceiving the unwary members of the public and thereby 
dishonestly induciag them to deliver sums of money 
amounting to Rs. 5 or multiplies thereof, as purchase 


16 
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price of the policies promised to be issued under the schemes 
“A”, “B” and “C” aforementioned The subsequent charges 
of cheating were with regard to a number of items of cash 
said to have been delivered by various people in consequence 
of the deceit consisting of representations and conduct 
specifiel in the conspiracy charge. These overt acts were 
stated to be the starting of a bogus company known as the 
Bharat Circulating Company, the circulation of literature 
containing misleading statements, the appointments of agents 
and payments to investors, purporting to be in accordance 
with the terms of the original policies. I refer to this matter 
for the purpose of emphasizing that the prosecution did not 
and do not rely, for the purpose of bringing home the 
specific charges of cheating to the appellants, upon any 
deceitful representation said to have been made to any of 
the depositors beyond what is contained in the original 
prospects. We have found in the evidence a statement as 
to certain representations made by the appellants to would be 
depositors which, if accepted as true might possibly support 
a specific case of cheating in respect of the person to whom 
they were said to have been made. But, as no reliance has 
been placed upon that evidence, we are not further con- 
cerned with it. 

In order to establish the chargo of cheating, the prosecu- 
tion are bound to show that the Original prospectus itself, 
Ex. 4 in the casc, contains such false representation as are 
calculated to, and actually did deceive the prospective investors 
and thereby ‘fraudulently and dishonestly induce them to 
invest money in the Company and that as a result thercof it 
was wrongly lost to particular investors. Now on a fair reading 
of the prospectus itself it cannot possibly, we thiuk, be held 
that it contains any such fraudulent and deceitful representation. 
The first point taken in connection with it is that the Society 
is described as Government Registered No. 5934, registered 
under Act XI of 1982. It appears, however, as a matter of 
fact that the Soctety was actually registered under that Act. 
The representation is, therefore, not a false representation. 
Next the prospectus bets forth that on a receipt of Rs 5 the 
company Will issue an acknowledgment receipt and register the 
payee as à poltcy-holder. It will then issue further two fresh 
policies of the same value covering the original policies. In 
this way circulation will be going on by the issue of fresh 
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policies. The company expects thata number of policies will 
be multiplici more and more and that no difficulty will be 
experienced of payment to tho policy-holders in the mann or 
stated above. 

The representation thus made undoubtedly is that the 
investors will be paid from the money provided by other in- 
vestors. However absurd such a representation may bo, it 
can hardly be said to amount to a false representation within 
the meaning of Sec. 415, I. P. Code, au even if such can be the 
case, the findings of the learned Magistrate in the Court below 
militate against the view that anybody could really have boon 
deceived by tho terms of the prospectus. It appears to us that 
the proper view to take of the present caso is that it is one of 
those snowball schemes which was speculative in the highest 
degree and probably unworkable. It was not dishonest or 
fraudulent in the sense that it either represented to the public 
something which was not true or concoaled from them some- 
thing which should have been disclosed. We are not prepared to 
hold that any appeal to the gambling instinct of humanity 
must PER SE amount to cheating, and in the prosent caso, we 
are not satisfied that the elements of the offence bare bean mailo 
out. In this view of the matter, the present appeal must be 
allowed, the conviction of the appellants and sentences passud 
upon them must be set asido and they will be acquitted and 


discharged from their bail. 


Henderson, J.—I agree. The difficulty in establishing 
the charge as framed in this oase is illustratod by the way in 
which the prosecution was conducted. Exhibit 4, tho pros- 
pectus, is the only evidencs upon which a chargo of conspiracy 
could be based. We have read that document and it dous not 
purport to put forward anything more than a gambling scheme, 
the element of uncertainty being found in the time, the scheme 
would be able torun. The prosecution has not been able to 
produce any single witness who purchased s ticket asa result 
of reading this prospectus and who is in a position to establish 
that he had been cheated. All that the evidence amounts to is 
that the witnesses would not have taken tickets if they hid 
known that they were going to lose, That of course applies to 
every gambling transaction. 6 

The only element which could amount to cheating is 
to be found in the depositions of some witnesses with 
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regard to subsquent interviews which are said to have 
taken place with the appellants in the office of the com- 
pany. For example, P. W. No. 20, Jitendra Nath Ghose a 
Pleader of Alipore Court after reading the prospectus went 
to the company’s office. He solemnly says that he was 
told by the appellants that the Government had cuaranteed 
to pay off the money due on any policy. Of course, if 
this evidence is true, the appellants were guilty of a 
specific act of cheating. But inasmuch as no such specific 
charge was framed, I can only suppose that the prosecution 
themselves do not attach the slightest weight to it. Not 
merely was this witness severely shaken in cross examination, 
but it is quite incredible that a Pleader would believe such a 
silly statement. There can be no doubt at all that this evidence 
is all false and I do not regret that no charge was based upon it. 
The case really lies within a very narrow compass and rests 
solely upon the question whether there is any clement of 
deception in Ex 4. I can only say that there is nothing in the 
document itself or in the evidence of any of the witnesses to 
support such a conclusion. 


M. 


(3. c.) I. L. R. (1939) 1 Cal. 325 A. I. R. 1939 Cal. 274 82 L C. 288 

43 C. W. N. 360; 12 Ind. Rul. Cal. 38. 
Criminal Reference No. 198 of 1988. 

Present :—Epc ey, J. 

3th December, 1938 

KALI CHARAN SARDAR 
b. 
ADHAR MANDAL and otbers. 

The aggregate combined sentences donot exceed Rs. 50—Cr. P. Code (Act ¥ 
of 1898) Sec. 415 -I appeal lies —Secs. 413 and 416. 

Held — That Sac. 415 Cr. P. Code, allowed an appeal not only whea 
punishments of different kinds were combined but also io the case of the 
combination of punishments of the same kind. 

Hild again—That there cao be no appeal in which the aggregate sentences 
does not exceed Rs, zo under Sec. 415 Cr. P. Code provides that an appeal 
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may be brought against sentences referred to in Secs. 413 and 414 by which any 
two or more of the punishments mentioned therein, are combined. 


The facts appear from the Judgment. 
Mr K. B Bagchi for Mr. Viswanath Nashar—for the Applicant. 


Judgment.—lIn this case the petitioners wero convicted 
py the Sub- Divisional Magistrate of Satkhira under Secs. 147 and 
323, I. P. Code, and were sentencod to pay fines of Rs. 10 
each, or in default, to suffer rigorous imprisonment for 10 days 
under each of those sections. An appeal was preferred agninat 
this decision to the Sessions Judge of Khulna. From his letter 
of reference it appoars that the learned Judge was doubtful 
whether an appeal actually lay to him or not with regard to 
this matter. Ho therefore decided to treat the appeal as a 
petition for revision and ho has referred the case to this Court 
with a recommendation that tho sentonce passed upon tho 
petitioner should be set aside, 


The first point for decision in connection with this matter 
is whether or not an appeal lay to the Sessions Judge aginst 
the order passed by the Sub-Divisional Magistrate of Satkhira. 
The only ground upon which it could be held that an appeal 
lay to the learned Judge would be to hold that an appeal lies 
under See 415, Cr. P. Code, when two or more non nppenlahle 
sentences of fine are combined. There is a decision of tha 
Oudh Chief Court in favour of this proposition, namely 
MAKRAND STNaH v. Gania, (1) in which it was held that Sec 415, 
Cr. P. Oode, allowed an appeal not only when punishmonts of 
different kinds were combined but also in the caso of tho 
combination of punishments of the samo kind. A different 
view was taken inthis Court with regard to this matter hy 
Mitter, J. in Nawaspatr Hasr v. Jornas BIBI (2) in which tho 
learned Judge held that the words “a sentence of fine“ in 
Sec 513, Or. P. Code, must be held to include the cases whero 
the aggregate sentence does not exceed a fine of Rs. 50. It 
would follow therefore according to the view held by Mitter, J. 
that there can be no appeal in which the aggregate combined 
Sentences do not exceed Rs. 50, with this view I agree. 
Section 415, Cr. P. Code, provides that an appeal may be 


— 2 et 


(1) 10 R. O. 114; 1937 O. L. k. 547; 13 Luck. 618 ; 1937 O. W. N. 
1088 ; A. I. R. 1937 Oud sag; 171 1. C. 337 ; 38 Cr. L. J. 1062. 

(2) 59 C. 1131; 138 J. C. 720; A. I. R. 1932 Cal. 551 (1932) Cr. Cas, 
5513; 33 Cr. L. J. 704 ; 36 C. W. N. 407 ; ind. Rul. (1932) Cal. 525. 
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brought against any sentences referred to in Secs. 413 and 414 
by which any two or more of the punishments mentioned 
thercin, are combined. The punishments mentioned in 
Secs. 413 and 414 are imprisonment and fine. In this connec- 
tion it ie significant that in Sec. 414. Cr. P. Code, as the section 
stood before it was amended in 1923, another punishment was 
also mentioned, namely whipping. To my mind the com- 
bination of punishments which is contemplated by Sec. 418 of 
the Code as these sections now stand after the amendment of 
1923, refers to a combination of the punishments of imprison- 
ment and fine, but this section, in my opinion, can have no 
application in a case in which two non-appealable sentences of 
fine have been passed and the aggregate am unt of fine does not 
exceed Rs. 50. 


The learned Judges who decided MAKRAND SINGH’s CASE 
(1) cited above, refer to the difficulty created by the presence in 
Sec. 415 of the Code of the words “two or more” when only 
two punishments are mentioned in Secs. 413 and 414. In my 
view the presence of these words in the section must be due to 
the fact that at the time when the Amending Act of 1923 was 
passed and sentences of whipping were made appealable, the 
necessity of making slight consequential amendment in Sec, 415 
escaped the notice of the Legislature. The fact remains, how- 
ever, that as the seetions now stand, two punishments are men- 
tioned in Secs. 413 and 414, vrz., the punishments of imprison- 
ment and fine and as pointed out above, Sec. 415, I think, only 
refers toa combination of those particular punishments, In 
this view of the case, I do not consider that an appeal lay to the 
learned Sessions Judge. Therefore he had no option but to refer 
this case to thig Court The reference is accepted for the rea- 
sons set forth in the letter of the Sessions Judge, dated Novem- 
ber 14, 1938. The conviction and sentences passed upon the peti- 
tioners are set aside. The fines, if already paid, will be refunded. 


NM. 


SAAN „ „ 


— . — • eꝗ—— 


(1) 10 K. O. 114; 1937 O L. R. 547; 13 Luck 618 ; 1937 O. W. N. 
1088; A. I. R. 1937 Oudh 524 ; 171 I. C. 337; 38 Cr. L. J. 1062. 


(s c.) I. L. R. (193.) 1 Cal. 471; A. I. R. 1939 Cal, 337; 188 l. C. 318; 
43 C W. N. 443 1 ta lad. Rul. Cal. 39. 


Criminal Reference No. 221 of 1933. 
Present: —KDLZY AND Lopar J]. 
8th January, 1939. 
EMPEROR 


9. 
Srimati SAROJINI DE CHOWDHURY. 


Cr. P. Code (Act V of 1898) Sec. 386 (a) (b)—Provise veguises the 
ista te to record —Lisiress warrant—dilegal. 


Held — That the Magistrate is not entitled to utilise the services of a Police 
Officer in investigating such claims, oor ts he entitled to rely simply on the 
report of a Police Officer. 


Sec. 386 (1) (b) Proviso requers the Magisrrate to record his special reasons 
for issuing a distress warrant only when the warrant is issued after the offender 
has undergone the whole of the imprisoomenut in default, Aemce the distress 
warrant is illegal. 


The facts appear from the judgment. 


Judgment— The material facts are ss follows: One 
Mohanto Lall De Choudhury was convicted and sentenced 
under Sec 420, I. P. Code, to undergo rigorous imprison- 
ment for one year and in addition to pay a fino of Rs. 200. In 
default of payment of fino, he was sentenced to undergo rigorous 
imprisonment for a further period of six months. Tho fine was 
not paid, The prisoner surrendered on January 22, 1038, and 
was released on August 29, 1938, after serving the full sentence 
including the period of imprisonmont in default. On July 2, 
1938, an order was passed for realisation of the fine by distross 
warrant. In execution of that warrant certain items of movable 
property were seized. On August 29, 1938, the wife of the 
prisoner made a chim to these properties. The matter was 
referred to a Sub-Inspector of Polica for report. Tho Sub- 
Inspector reported against the claimant. Without further en- 
quiry the Magistrate rejected the claim and sold the property 
attached, The learned Sessions Judge has taken the view 
that the Magistrate had no right to sell the attached property 
aftar the prisoner had served the full period of imprisonment 
in default, without recording the reasons which, in his opinion, 
rendered it necessary to direct that the fine should be so 
realised. The learned Sessions Judge has further observed that 
the Magistrate was bound to follow the procedure laid down 
in Or. XXI, r. 58, C. P. Code, in disposing of the wife’s claim 
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and his failare to do so was an error of law. In support ofthis 
view, the learned Sessions Judge has relied on the ruling in 
HARIIAL v. EMEROR (1). That deoision is a decision of the 
Allahabad High Court. Sec. 386, Cr. P. Code, as it stood before 
1928, made no provision for an enquiry by a Magistrate into 
the claims of third parties. In 1923, Sec. 366 (2) was enacted 
enabling Local Governments to make roles for the summary 
determination of claims, The decision in HARIMAL v EMPEROR. 
(1) is based on the fact that the Local Government had made 
rules under Sec. 386 (2) directing that the procedure Isid down 
in Or. XXI, r. 58, C. P. Code, be observed: in investigating such 
claims. The Government of Bengal framed rules in the year 
1925 which are contained in Circular Order No. 6 (Criminal) 
of 1925. The relevant rule is 117 (4) which reads: 

"If any person makes any claims in respect of the property attached, then the 
ownership of such property shall ba determined by the Magistrate who issued the 
warrant, or his successor in-office or the Magistrate in charge of accounts, The 
services of a junior Deputy Magistrate or Sub Deputy Magistrate or Circle Officer 
may be utilised, if necessary, for the investigation of such claims ” 

There is accordingly no necessity for a Magistrate in 
Bengal to follow the procedure laid down in Or. XXI, r. 58, 
O. P. Code, but on the other hand he is not entitled to utilise 
tho services of a Police Officer in investigating such claims, nor 
is he entitled to rely simply on the report of a Police Officer. 
Seo. 386 (1) (b), Proviso requires the Magistrate to record his 
Special reasons for issuing a distress warrant only when the 
warrant is issued after the offender has undergone the whole of 
tho imprisonment in default. It cannot, therefore, be said that 
the issue of the warrant in the present case was illegal or that 
the sale was illegal merely because reasons were not recorded 
for issuing the warrant. The warrant was issued before the 
whole of the imprisonment in default had been undergone. The 
law does not require that reasons should be given for selling 
attached property after the disposal of claims. In view of the 
fact that no proper enquiry was made into the claim of the wife, 
we accept the reference and set aside the order rejecting the 
claim of the offender’s wife to the property attached. The 
Magistrate is directed to dispose of that 5 according to law. 


(1) 34 Cr. L. J. 847; A. I. R. (1933) All. 135; (1933) Cr. Cas. 278 
144 I. C. 883 ; (1933) A. L. J. 265; 6 R. A. 6; L. R. rg A. 73 Cr. 


(s c) 182 l. C. 405 A. I. K. r939 Jal 3395 43 CW N 784 
ta Ind. Rul Cal. 61. 


Criminal Appeal No 494 of 1938. 
Present :—-BarTLey AND llenperson, JJ. 
gth December, 1933. . 
EBRAHIM MONDAL and others 


t 


EMPEROR. 


Cr. P. Code (At V af £895) Si. 62— Dolice inpestigaliom== Siit t 
Whather can be demolish - Question of - leial. 

The statement made toa Police Orticer during investigation was warranted 
by the provisions of Sec. 162 Cr. P. Code zn aa the evidence was used in tha 
present cass used to demohsh the most important pornon of the delance case, 
ii must be held that ita admission prejudiced the accused to such an extant that 
the wardict of the jury can not be upheld and hence the retrial can nat be 
allowed. 

The facts appear from the Judgment. 

Mr. Bieescoas Chatterjee for Mr. B. N Baneryec—lor the Appellants. 

Mr. D N. Bhatta harya—ior the Crown, 


Judgmant—The appellant e boen convicted under 
Sees, 457 and 366, I. P. Colo. * ur opinion, the verdiet 
cannot be sustained, because on a material point in the case the 
jury Was allowed to consider evidenco which was wholly 
inadmissible. It would appear that a main plank in the defones 
case was that the complainant waaa girl of bad character, 
The defence witness No. 1 who was Vice-Chairman of the Loeal 
Board was actually examined to prove this point. Subsequently, 
however the learned Judge recilled a Polico Officer who was a 
prosacution witness aul allowed hin to give evidonee after 
consulting his caso diary to the affect that no such statement 
had been made to him during investigation by the defence 
witness No. 1. : 


It is perfectly clear that no such uss of a statement made 
to a Police Officer during invostigatlon is warranted by tho 
provisions of Sec. 162 Cr. P. Code, aml as this evidence was iu 
the present case used to demolish the most important portion 
of the defence case, it must be held that its admission pre- 
judiced the accused to such an extent that the verdict of the 
jury cannot be upheld. That verlict, snd the conviction and 
sentence passed thereon on the appellant, must accordingly be 
set aside. 


18 
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The only other question is whether we should or should 
not direct a re-trial in the case. On a perusal of the reeord we 
find that the direct evidence on one charge consists of the 
statement of the woman herself; and the direct evidence on 
the second charge consists of the statement of the woman and 
her husband. We note also that the learned Judge in 
recording his findings expressed himself as constrained to agree 
with and accept the verdict of the jury. We must admit that 
we appreciate the feeling which led to his expressing himself 
jn this Way ; and that, in view of the record in the present 
case, we do not consider it necessary to direct a re trial. 
In this view of the matter the convictions of the appellants 
and the sentences passed upon them are set aside. We direct 
that they be released and discharged from bail. 


M. 


(s c.) I. L. R. (1939) 1 Cal. 471 A. L R. (1939) Cal. 329, 182 L. C. 411 ; 
69 C. L. J. 186, 12 Ind. Rul. Cal. 59. 
Criminal Revision No. 1152 of 1938. 
Present :— BARTLEY ano Henperson, JJ. 
r6th January, 1939. 
SUNDAR DAS LOCHANI 


*. 


FARDUN RUSTOM IRANI. 


Di charge - Cr. P. Cod (Act V af 1598)— Secs. 253, sud >See. (2) and 252 
~~ Mag steate’s order — Legal. 

Afeld—That thg Magistrate's power of order for discharge was legal and 
under the jurisdiction. 


The facts appear from the Judgment. 


Messrs. N. X. Basu and Mont Mukherjee —ſot the Petitioner. 
Mr. S. C. Zulngdar—for the Opposite Party. 
Mr. D. N. Bha!tacharjee—for the Crown. 


Henderson, J.—This is a Rule calling upon the Chief 
Presidency Magistrate, Calcutta, and the opposite party to show 
enuse why an order of discharge passed under Sec. 253, 
sub-Sec. (2), Cr. P. Code, should not be set aside. The petitioner 
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made a complaint on October 17, last against the opposite praty 
to the effect that he had committed an offence W A 
under Sec. 420, Penal “Code The Magistrate examined the 
wtitioner upon oath and then directed that a warrant should 
issue for the arrest of the opposite party. The opposite party 
duly appeared on October 26, and October 28, was fixed for the 
hearing. Onthat day the Magistrate heard both sides and 
examined some documents, but he did not take the evidence 
of the petitioner or any of his witnesses, The Magistrate 
reached the conclusion that the petitioner had deliberately 
suppressed several facts in his petition of complaint and that 
the complaint was a thoroughly dishonest one. Ho accordingly 
discharged the opposite party. The petitioner then obtained 
this rule on the ground that the Magistrate’s order was mado 
without jurisdiction. In support of the rule Mr. Basu pointed 
out that the procedure laid down in Sec. 252 of the Code had 
not been followed. He accordingly contended that tho Magis- 
trate’s order was without jurisdiction, inasmuch as Sees. 252 
and 253 are both selfcontained. 


Jam bound to say that on this view I should not bo able 
to attach any meaning to sub-Sec. (2) of Sec. 253. Sec. 252 
is not concerned with an order of discharge. The only bar in 
the Mavistrate’s way was sub-Sec. (1) of Sec. 253. Sub-Sec. (2) 
removes this bar. Furthermore, the orders “at any previous 
stage of the case“ are perfectly clear It is only reasonable 
that an accused person should be allowed to show at any stago 
of the proceedings that there is no case against him, for example, 
he migbt show that there was something in the nature of a want 
of sanction which would render the proceedings invalid, in such 
a case it would be clearly waste of time to examine the com- 
plainant’s witnesses, This view finds support in the decision o' 
the case in FazLAR RAHAMAN v. EMPEROR (l). Wo respetfaliy 
agree with the observations of Suhrawardy, J. in that case, 
Mr. Basu contended that that learned Judge gave a contradic 
tory decision in MUKUNDA Patra v. Porvsatram Snan (2). 
Though there is one passage in tho actual judgment which 
would support this view, we are satisfied that the judgment 


proceeded upon other grounds. The Rule waa not opposed and 


—— . — m ram mia ee Ree ae: MAA th OTL STEERS aaan ranam e 
n — — — ——— —— . — —— a Se Nr — 


(1) 58 C. 346; 126 1. C. 553; A. I. R. 1930 Cal. 58 (%% Cr. Car. 575 
31 Cr. L J. 1055; ind. Rul, (19 30) Cal. 74 5 

(3) (1929) Cr. Cas. 953; 51 C. L. J. 44 120 I C. 4509, A. I. K 1%½% 

Cal. 479 ; 31 Cx. L. J. 128; Ind. Rul. (1939) Gal 4a. 
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in showing cause, the: Magistrate admitted that he could not 
defend his proceedings. The point at issue in this Rule wa, 
not even considered, and the grounds taken for the decision 
were that the reasons given for the order of discharge were 
quite inadequate. We can find nothing here in conflict with 
the views laid down by that learned Judge in the case to which 
I have already referred to. The result is that this Rule must 


be discharged. 
Bartley, J.—1 agree. 
NM. 


Criminal Revision No. 1155 of 1938. 
Present :—Epctey, |, 
sth January, 1939. 


SUDHIR KUMAR ROY 
v. 
EMPEROR. 

Cakutta Police (Act IV of YS - Se. g5—Cimman gaming house— Conti 
hon— Purpose gambiing— Onus to prove, 

Held—That the onus clearly lay upon the prosecution to show thar the 
house on which the petinoner was found was a common gaming house as defined 
in Sec. 3 of the Act. In order to satisfy the requirements of this section, i 
would be forthe prosecution to show that instruments of gaming were kep. 
or used in that house for the profit or gain of the person owing, occupying, usin. 
or keeping such house. 

The factsappear from the Judgment. 

Mr. Moni MukAerjimtor the Peutioner, 


Judgment—[In this case, the petitioner has been convict 
ed under Sec. 45, Calcutta Police Act (Bengal Act IV of 1860, 
It is said that he was found in a common gaming house whic: 
was used for the purpose of gambling in connection with hors:- 
racing. In the case of this sort, the onus clearly lay upon tb: 
prosecution to show that the house on which the petitioner wa 
found was a common gaming house as defined in Sec. 3 of th: 
Act. In order to satisfy the requirements of this section, ! 


would be for the prosecution to show that instruments ti 
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gaming were kopt or usad in that house for the pratit or gain 
of ths person owing, occupying, using or keeping such house. 

It is said that the petitioner was found with Ex. 9 which 
is a slip of pipere containing certain figures ant the names of 
race-horses and also with a sum of money in his pockot. I have 
wxaminel the slip of piper; aul, in my opinion it ennot be 
said that it fulfils the requirements of the definition of ‘iusteu- 
ments of gaming’ unter Sec. 3 of tha Act nor is there any 
evidences on the record to show that the slip in question was in 
fact an instrument of gaming or that the petitioner was using 
it for the purpose of profit or gn. Similarly, there is na 
evidence to indicate that the money found on the person of tha 
petitioner was for the purpose of gambling. Having rogurd to 
the constderstions mentioned above, this Rabo must be moule 
solute and the conviction of the poatitioner set aside. Thoe ting 
if already paid and the money found on the person of the poti- 
toner must be refunded. 


M. 


PRIVY COUNCIL. 
(Appeal from the Peshawar Judicial Commissioner's Court). 


Present :-—Lorp RUSSELL oF KILLOWKN, LORD ROMER, 
Six LANCELOT SANDERSON, Str Gi RGR KANKIN 
AND Ma M. R. JAYAKAR. 


23rd May, 1939. 
Khan Bahadur Mian YEROZ SHAH 
b. 
Honourable Wire 10 Sin MOHAMMAD AKBAR KHAN. 
Indian Limitation Ack—Art, 10), Applicability o - Suit on a clitm fir 
money Ad and received os for masno profits— Contrast detmeen Art, 10) and 
Art 120 of the Limitation Act. 


A certain person mortgaged for ten years certain land with possession and 
in 191) to the appellant. The mortgagor executed a kabu/iat in respect of the 
mortgaged property for the same psriod on the day of mortgage, In 1920 the 
respondant obtained a mosey decree ag inst the mortgagor and attached the 
mortgaged property. Thereafter Receiver was appointed to take possession of 
‘his property and possession was taken by the Receiver in 1927. Ia t924 the 
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mortgage was renewed and a fresh lease was executed which provided for 
cancellation of the lease on the failure to payment aad to comply with the other 
terms of the lease and whlch extended unul 1983. In 1929 the appellant sued 
the mortgagor, the respondent and the brother of the respondent and the lessees 
of the Receiver for a declaration that the land was oot liable to attachmeat and 
for possession by ejectment of the Receiver and the suit was decreed in appeal 
in April, 1933. 

Thereafter in August 1933 a suit was brought against the respondent alone 
by the appellant for the realisation of '' the sum equivalent to the price of the 
produce as damages which should have accrued to the appellant from the land 
in suit,” And the sum was calculated for the period 1927 to 1933. It was 
also stated io the plaint that the appellani’s cause of ‘action was not that the 
defendant took possession against the will of the plaintiff, but that the defendant 
procured wrongful attachmant wilfully or without caring to find out whether the 
plaintif’s property is attachable or not. 


Held — That Art. 109 of the Indian Limitation Act applied in the present 
aod that Act. 120 of the said Act did not apply. 


Messts. Z. Cohen, X. C. and / . Parthh—for the Appellant. 
Messrs. A. M. Dunne, K. C. and Wallach —lor the Respondent. 


Sir George Rankin.—This appeal is brought by the 
plaintiff! froma decision (May 23, 1936 f the Court of the 
Judicial Commissioner for the North-West Frontter Province 
affirming a decree of tho Subordinate Julgo of Peshawer, dated 
March 25, 1935, whereby the appellant was awarded Rs. 8, 110. 
Tho appellant complains of this sumas inadequate, partly but 
not solely, on the groun l that a three-year period of limitation 
has been applied to his claim and not a six-year poriol under 
Art. 120 of the Schedule to the Limitation Act of 1908. 

On March 12, 1917, one Sohhat Khan, who was the owner 
of a considerable arevof land in tho village of Sheikhu in the 
Peshwar District, mortgaged 1,011 KANAALS 8 MARLAS of his 
land to the appellant and his brother. The mortgage was for 
a term of ten years and was a mortgage with possession, the 
sum secured being Rs. 44, 233. Possession was not, in fact, taken 
by the mortgagees, but by a second document of even date the 
mortgaged land was leased by the mortgagees to Sohbat Khan 
for the same term at a rent of Rs. 1,224 per annum which was 
taken to represent the yearly interest on the mortgage debt. 
The appellant, for reasons which need not here be detailed, be- 
came solely entitled to the morteaze, On March 31, 1920, the 
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respondent obtainel ageinst 8 het Kin, a money deere and 
thereafter applied for and obtained attachment of the land 
abovementioned and of certain other laud. As Sohbat Khan was 
a member of an agricultural tribe, the sale of his land was 
prohibited by Sec. 16 of the Punjab Alienation of Dand Act, 
1900. On some date prior to June, 1927, waich does not appear 
from the record, the Naib-Tehsitllar of Charsadla wis app intel 
hy the Ravenue Court to be Receiver of thr: Inu l of Solar 
Khan, including the 1,011 KANALS now in question, On Jung 
6, 1927, the Receiver applied to the Court of tha Colloetor for 
a warrant of possession in order that h; might lease out the band 
and thareby revise money on ac munt of tho respon tents judg- 
ment debt. An order for possession was granted on June 16, 
1927, and on July 21, 1927, possession of tha bint was dolivarad 
to the Receiver. Tho appellant, ov August 16, 1927, loge 
objections against this in the Court of the Collector, but his 
ohjection was disallowe l by an order datel May 17, 1928, on tho 
prounl that the appellant, though the mortgagee, was not in 
possession of the lind; and eXecution was pormitted to proceud, 
subject toany ordor that might bs obtained in a civil suit. 


It appears that in 1924 the appellent's mortagago of 1917 
had been renewed at a higher figure and thata niw lease of the 
land to Sohbat Khan was granted by the appellant for four years 
at arent of Rs. 2,000 with comlitions which enutled the appo- 
sant to cancel the leass in the event of falaro to pay thy 
stipulated rent or to comply with any other term of ths Joass, 
This leaso by its terms extended until ¿Juno or July, 1928. In 
July, 1928 the Receiver reported to the Assistant Commisstonor of 
Charsadda that a proper rent for the lan tot which he had obtain- 
„ possession would be Rs. 3,000, and prayed for sanction to thy 
rant Of a lease to four named persons in equal shares fora 
period of one year. This lease was sanctioned and avas continued 
from time to time. 

On April 25, 1929, the appellant sued, in tho Court of 
the District Judge, Peshawar, Sohbit Khan, thy present res- 
pondent, the leesees and the respondent's, brother asking that 
it might be declared that the land was not liable to attachment 
at the instance of the respondent, and asking for possession 
of the land by ejectment of th: Reseiver, By his plat, the 
appellant, among other reliefs, claimed a declaration that tho 
relation of landlord and teuaut still subsisted betworu himssif 
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and Sobhat Khan. This suit, on August 22, 1929, was dismissed 
by tbe District Judge and on appeal to the Judicial Com- 
missioner's Court was dismissed on March 8, 1930. The Judicial 
Commissioner held that the present appellant was not entitled 
to obtain a decree for poss:ssion of the land because his mort- 
gage from Sohbat Khan was not a usufructuary mortgage, but 
only a simple mortgage waich did not entitle him to possession 
of the land. The matter was taken on appeal to His Majesty 
in Council, and the julgment of this Board, delivered on April 
11, 1933, was tothe effect that the appellant’s mortgage deed 
entitled him to enter into possession of the land, and that a 
decree should be made giving him possession as mortagagee ot 
the 1.011 Kanans 8 MRLAS now in question and of a further 
140 KANALS claimed in that suit. 


It is a noticeable feature of the appellant’s plaintin that 
case, that it contained no claim for damiges against the present 
respondent in respect of the possession taken by the Receiver 
of the 1,011 Kanats S Martas. Iudee one of his prayers for 
relief was in the following terms :— 

‘That in the event of the relation of landlord and tenant being held to exis: 
bstween the plaintif and defendant No. 1 judgmeni-debtor separate proceeding: 
with regard to his ejectment and for recovery of the share of produce in aocordance 
with the terms of the lease deed will be taken in a Court of competent jurisdiction.’ 


On August 2, 1933, however, he brought the suit out of 
which tho present appeal arises. In this suit the respondent is 
the sole defendant and the case made against him by the amended 
plaint is that having obtained a decree from the Revenue Court 
on march 31, 1920, he applied in 1920 and in 19-4 for attach- 
ment of the 1,011 KANALS 8 MARLAS aforesaid, that he had dona 
this without seserving the rights of the present appellant , 
that in these proovedings the Reciever had dispossessed the 
appellant, and that this was an illegal act for which the res- 
pondent was liable to pay to the appellant the sum equivalent 
to tho price of the produce as damages which should have 
accrued to the plaintiff from the landin dispute.” Certain 
sums aro mentioned in the plaint as due upon the basis for tho 
period 1927 to 1933 according to the record of crops kept by 
the village accountant or PATWARI. The cause of action in respect 

of damages was pleaded as arising both on June 10, 1927, 
which is said to have been thedate of the attachment, and 
on April 19, 1933, the date of the decision of the Privy Council 
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Rs. 66,000 was the figure claimed “on account of price of 
produce including interest on sccount of damages.” By a 
further pleading, the appellant stated that tho plaintiff's evuse 
of action was not that the defendint took possession of the pro- 
perty against the will of tho plaintiff. but that the defendant 
procured wroogful attachmont wilfully or without caring to 
find out whether the plaintiff’s property is atachable or not. 

The Subordinate Judge on December 6,1934, held that, 
for purposes of limitation, time did not run against the appel- 
lant until the date of the Board’s judgment in 1933, that Art. 
109 of the Schedule tothe Limitation Act applied to the case, 
that the possession of the Receiver was the possession of the 
respondent and that it was wrongful as against the appellant. 
On this view he awardod mesne profits for threo years prior to 
the date of the present plaint. The lessees from tho Receiver 
had paid Rs. 9,000 in three years out of which Rs. 890 wero 
allowed to Sohbat Khan for maintenance. Accordingly tho 
learned Subordinate Judge put the mesne profits payable at the 
figuro of Rs. 8, 110. 


On appeal, the Court of the Judicial Commissioner took 
the view that the: ‘respondent had not acted illegally, in apply- 
ing for execution, but that be was in equity bound to pay to 
the appellant any profits which be had obtained as a result of 
erroneous decisions of the Revenue and Civil Courts whereby 
the Receiver had been kept in possession. The appellant's claim 
for damages was negatived as also was his claim for mesne 
profits as defined in the C. P. Code, but his suit was held to ba 
well-founded in so far as it was one for profits of immovable 
property wrongfully received by the defendant, that is, actually 
received by the defendant. As such it was held to be governed 
by Art. 109. The learned Subordinate Judge had omitted to 
include any interest in the sum which he had Accreed, but he 
had taken into account more land than tho 1,011 xAxATS 8 
MARLAS, and upon balance a rectification of his figure would not 
have been in favour of the appellant. Accordingly the decree 
of the trial Court was aide! (May 23, 1936.) 


Before their Lordships a number of contentions have been 
urged by Mr. Lionel Cohen in a clear and thorough argument 
on behalf of the appellant. 

The evidence which was adduced befere the trial Court to 
support a contention that the lease granted by the Receiver had 
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been granted atarent unduly low, was of a manifestly un- 
reliable character, and the learned trial Judge appears to have 
given no weight to it. Itis difficult in the circumstances to 
see bow wilful default could be imputed to the respondent in 
this regard, as the matter was under the control of the Revenue 
Court, which appears to have made Careful we The sum 
decreed by the trial Court being sufficient to include interest in 
accordance with the Code, the proper amount to be awarded 
does not turn upon any distinction between mesne profits on 
the one hand and money had and recetved upon the other, 
unless the appellant can claim to recover further sums by show- 
ing that the period of limitation applicable to the case is longer 
than three years. 

Their Lordships are not prepared to depart from a long 
series of decisions to the effect that Art. 109 applies to a claim 
for mesne profits, Whether it is necessary to regard the 
language of the article as limiting its application to claims to 
such profits as have actually been received and requiring 
recourse to some other article to be had where part of the sums 
claimed aro climed on the ground of wilful default is a question 
which in the present case does not arise. 

It was contended by Mr. Cohen on the strength of SARADA 
PROSAD CHATTERJEE v. SAUDAMINI DEBTA (1) that Art. 109 was 
inapplicable to the case by reason that the Receiver having been 
appointed by the Court, there was nothing wrongful in the 
respondent’s receipt of the rents, and that accordingly Art. 
120 should be applied to the present case. Their Lordships, 
however, are unable to appreciate how the appellant can con- 
sistently maintain that the respondents receipt of the profits was 
not wrongful unless be confines himself to a claim for money 
had and received which would fall under Art. 62. The 
reasoning of the case just cited appears to their Lordships to 
have been answered in the case Of SARA J RANJAN CHOUDHURY 
v. PREMCHAND CHOUDHURY (2) in which case it was pointed out 
that as the words in the third column of Art. 109 stood before 
1908, even if the possession had been obtained under a decree of 
Court which was afterwards set aside on = the article 
would have applied and the profits would have been said to have 
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(1) 3 C. L. J. 182. 
2) A. I. R. 1918 Cal 360; 27 C. L. J. 257; 43 I. C. 781; 92 C. W. N. 
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been wrougfully receivod. Tho omission from tho third column 
of c rtain words in 1908 waa due to the provisions of Seo. 144 
of the C. P. Code. 


It remains, however, to consider whether the case of the 
plaintiff can be otherwisy framed than as a claim for monvy had 
and received or for mesnu profits. As already pointed out, the 
plaint in the present case proceeded partly upon the ground that 
the respondent’s proceedings in execution were recklessly or 
maliciously taken. This has not beon porsisted in and is quite 
unfounded Apart from this, the illegal act charged against 
the respondent was that the appallant's right of possession had 
been interfered with from the date of the attachment, June 10, 
1927, and his cause of action was said to arise upon that date, 
and also upon the date of the previous decision of the Board. 
It now appears that Sohbat Khan had been granted by the 
appellant a lease for four years in 1924 and that so lato as 1929 
and 1930 the apellant was maintaining that the relationship of 
landlord and tenant still subsisted between himself and Sohbat 
Khan. In these circumstances it is not possible to maintain 
that tho attachment of the land or tho appointment of the 
Receiver or the granting to the Receiver of a writ of possession 
in June or July, 1927, wero wrongful as against the appellant. 
The respondent was fully entitled, so long as Sohbat Khan was 
tenant under the appellant, to take the interest of Sohbat Khan 
in execution under his decree. It does not appear that the 
decision of the Revenue Court dismissing tho appellant's 
Objection was in any way erroneous in its result; and though 
the ultimate decision in the suit of 1920 involve that Sohbat 
Khan’s tenancy had determined prior to April 25, 1929, the dato 
of the plaint in that suit, their Lordships are not in a position 
to assign a date at which the tenancy of Svhbaf Khan under 
the appellant was duly determined by the appollant or by the 
effluxion of time. In these circumstances it would not bo right 
to permit the appellant to make a new case so as to complain 
of a wrong, entitling him to damages, to which Art. 120 might 
possibly be applied. Their Lordships are not in -pOssession of 
the grounds of any claim by the appellant which would not be 
a Claim for mesne profits or otherwise specifically provided for 
by the schedule to the Limitation Act, 1908, and they are of 
opinion, upon any view of the casc, that the appellant has 
reoovered everything to which he is entitled. 
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It was objected by Mr. Dunne that by not including the 
present claim in his previous suit of 1929 the appellant, by 
Or. II, R. 2, of the C. P. Code, has become preciuded from 
maintaining it now. This contention, however, raises a question 
of law upon which conflicting decisions have been given by the 
High Courts in India. As the point does not appear to have 
been taken atany previous stage and as it is not now necessary 
to decide the matter, their Lordships do not entertain this 
argument. 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed: the appellant must pay the 
respondent’s costs of the appeal. 


Messrs, T. L. Wilson & Co.—Solicitors for the Appellant. 
Messrs. Stanley, Johnson & Allen—Soltcitors for the Respondent. 


B. K. C. 


(s. c.) A. I. R. 1939 Cal. 386 182 I. C. 870; 43 C. W. N. 664. 
Civil Rule No. 218 of 1939. 
Present :— DERBYSHIRE, C. J. anp Nasim ALI, J. 
§r4th March, 1939. 


AGENT, ASSAM BENGAL RAILWAY CO., LTD. 
D. 
SURENDRA CHANDRA CHAKRAVARTY. 


C. P. Code Sec. 2 sub-section (e) Public Oficee— Railway Agen Power of 
arrest under Railway Act— Duty of Coust— Discovery of document, 


Meld—That an Ageot of a Railway Company is not a public officer and 
hence he has no power to place or keep a person in confinement. It is the 
duty to produce the documents for the Court's inspection. Discovery of this 
kind should not be made other than for the dena Ade purpose of determining 
the issue which is to be tried between the parties, 


Appeal against the order of the Munsif Court of Jorhat. 

The facts in the case appear from the Judgment. 

Messrs, D. L. Khastgie dod S. K. Khasigir —for the Petitioner, 
Mr. K. N. Chowdhury—for the Opposite Party. 
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Dərbyshire, O. J. — Ii this matter the learned Munsif 
at Jorhat on January 17, 1939. mite an order upon the Agent 
of the Assan dungal Railway Co.npiny for the production in 
Court of certain documents. Tho Agent obtained a R ila agains 
that order and the matter has now come on before us for boar- 
ing The plaintiff in the suit, One Surendra Chandra Chakravarty 
was, formerly a guard on the Assam Bengal Railway and tho 
defendant, B. Sing, a Traffic Inspector on the Railway. 
Tho plaintiff alleges that the defendant falsely and maliciously 
made a report concerning him to his (the defendant’s) superior 
which Was conveyed evontually to the Avent and rosultel in tho 
plaintiff’s dismissal from the railway service. Tho plaintiff has 
not sued the Railway Agent for wrongful dismissal but has sued 
the defendant for defamation. Tho plaintiff has claimed tho 
production of the documents in question from the Agent. Thosy 
documents include, according to the order made by the qu igo 
who had got information from the plaintiff himself (a) reports 
of the Traffic Inspector, (b) reports of ths District Trafis 
Superintendent or D. T. S, (c) the lotter of Mr K. Oheliha with 
an enclosed letter of Mr. G. Sutradhar written to the Agont, (d) 
the reply of the Agent to Mr. K. Cheliha, (e) lottor No. 12-66 
dated March 9, 1937, written by Mr. Falconer of Lukwah Tea 
Estate to Mr. Cuffe, and (f) roply of (o) by the Agent. Tho 
plaintiff says that the production of those docum nt iu Court 
is necessary in this oase. How he knew that those documents 
Were in that file can only be guessed The Agent of the Railway 
Compæny bas objected to produce tho documents un ler Seo 124, 
Evidence Act, claiming that he is a public officer and that 
public interest will suffer by the disclosure. It has been argued 
that he is a public officer by reason of the provisions of Sec. 2, 
sub-section (el. C. P. Code, which says that avery person who 
holds any office by virtue of which he is empowered to place or 
ksep any person in confinoment” is a public officer. Tho Agent 
of course is the Agent of the Railway Company which is a 
company run for profit subject to restriction and regulation by 
the Government. 

It is contended on behalf of the Agent of the Railway 
Company that he has power under Sec. 131, Rrilways Act, to 
arrest curtain persons for offences committed on the railway. 
It should be noted that Sec. 131 (2) states that a parson so 
arrested shall, with the least possible delay be taken before a 
Magistrate having authority to try him or commit him for 
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trial.” Itis said that that power of arrest brings him within 
the definition of“ public officer” cited above. I am of opinion 
that the power to arrest which is given, even if it is possessed 
by the Agent, does not bring him within the definition of 
“ public officer.” To place or keep a person in confinement, in 
my view, connotes something more than mere arrest, Arrest 
connotes a check or stoppage of the activities of a person. 
Having regard to Sec. 50, Cr. P. Code, it would appear that a 
person is arrested when he is subjected to such restraint as is 
necessary to prevent his escape, and no more restraint. To place 
or keop a person in confinement connotea much more restraint 
than arrest. It connotes a person being surrounded with 
restraints so that his movements on each side are very materially 
limited. For those reasons I am of the opinion that the Agent 
is not a public officer. That being so, his claim to refuse to 
disclose the documents in question is iuvalid, It is his duty to 
produce the documents specified either personally or by a duly 
authorized agent to the Court for the Court’s inspection and not 
for tho inspection of any of the parties until the Court has 
decided upon their admissibility. At the same time I think it 
right to point out that the documents must be produced subject 
to all just objections as to their admissibility in evidence in this 
caso. The learned Judge must see that such documents as are 
used in evideocs are such as are strictly relevant and admissible 
according to law having regard to the issue which is raised 
botween the parties. Discovery of this kind should not be made 
other than for the Bona FIDE purpose of determining the issue 
which is to be tried between the parties. In my view this Rule 
must be discharged. I hope the Judge will have regard to the 
warning that I have given. There will be no order as to costs 
in this Rule. Let the record ba sent dowa without delay. 


Nasim Ali, J.—I agree. 
B. K C. | 


{s c) AIX 1938 Cal 419: 43 C. W. N 743; tga l. C. 980. 
Civil Rule No. 1665 of 1938, 
Present :— EpoLrry, J. 
ard March, 1939. 


Sm. CHARUBALA DEL 
v 
BAIKUNTHA NATH JANA and others. 


C. P. Code Or. XXI 9. 16 — Person—Interasled — Non seovice af Notice — Sale 
— Whether nullity. 


Held — That under the provisions of Or. XXI r, 16 C. P. Code the notices 
to which reference is made in that Rule are merely for the benefit of the 
judgment debtors and it was apparently the intention of the Legislature to ensure 
that exécu'ion proceedings should not continued unless the transfers and the 
tadgment debtors had had suitable oppettunii) of coming fo ward to contest the 
validity of the assignment if they wished to do so. 


Appeal against the order of the District Judge of Midnapore. 


The facts appear from the Judgment. 
Mr. R. N Bhaltachirpee—tor the Petitioner. 
Mr. N. C. CAahrapasty—for the Opposite Party. 


Judgmeat—This Rule is directed against the order 
of the learned District Judge of Midnapore dated August 20, 
1938, under which he dismissed summarily an order made 
hy the Munsif of Danton on July 18, 1938, by which a 
certain execution sale was set aside, The material facts with 
which we are concerned in the present case are bricfly as 
follows: On August 14, 1934, a decrec was obtained by 
opposite parties Nos. 3 and 4 against Sm. Hema Bewa, 
opposite party No. 9. The decree in question was not only 
in favour of the opposite parties, Nos. 3 and 4 but it also 
operated in favour of their co-sharers, opposite parties Nos. 5 
to 8. It appears, however, that on September 12, 1934, 
opposite parties Nos. 3 and 4 purchased the interest of their 
co-sharers and by reason of this transfer, the entire interest 
of Opposite parties Nos. 5 to 8 in respect of the decree, which 
had been passed on August 14, 19 4, passed to oppposite 
parties Nos. 3 and 4. Oa April 3, 1935, opposite parties 
Nos, 3 and 4 instituted execution case No. 599 of 1935 
against Opposite party No. 9, Sm. Hema Bewa, On July 
17, 1935, in the course of these execution proceedings Hema 
Bewa's holding was sold and was bought by the petitioner in 
this case, Charubala Dei. Thereafter on December 21, 1937, 
an application under Sec. 174, B. T. Act, was filed by opposite 
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parties Nos. 1 and 2 for the purpose of setting aside a sale, 
These persons maintained that on July 14, 1934, that is a mouth 
before the date of the rent decree against Hema Bewa, this lady 
had transferred her holding to them under a registered KOBALA. 
Thoy therefore sought to bave the sale sat aside mainly on three 
grounds : (1) Thsy contended that, on tbe dato when the decree 
was passed against Hema Bewa on August 14, 1934, there was 
no relationship of landlord and tenant between opposite p-»rty 
No. 9 and the landlord ; (2) They pointed out that they were 
not parties in the rent suit or in the subsequent execution 
proceedings and they maintained that as Hema Bewa had parted 
with her interest in the holding before the date of the decree, 
the execution sale which was subsequently held on July 17, 
1935, should not be regarded as being effective; (3) Their third 
objection was to the eff-ct that no notice under Or. X XI, r. 16, 
C. P. Code, had been served on opposite parties Nos. 5 to 8 and 
upon opposite party No. 9 Hema Bewa and, this being the case, 
the execution sale must be regarded as a nullity. 


The sale was set aside by the learned Munsif on the 
third ground only and be held that the execution sale must 
be regarded asa nullity because no notice had been served 
on the transferors and upon the judgment-debtors as re- 
quired by the provisions of Or. XXI. r. 16, C. P Code. 
The decision of the learned Munsif was affirmed on appeal 
by the jearned District Judge. The main argument put 
forward in support of the order made by the Courts below 
is to the effect that the provisions of Or. XXI, r. 16, C. P. 
Code, must be regarded as mandatory and failure to comply 
with these provisions muat, therefore, render an execution 
sale a nullity. In support of this argument reliance was 
placed upon a decision of Mukherjee, J., in SURIFA KHATOON 
v. ASIMaNNEsaA Brat (1). Ia that case the learned Judys 
pointed out: 

“The Legislature intended that the question of the validity of che 
assignment should be determined once and foc all ia the presence of the 
parties interested, after due notices had been served upon the judgmec: 
debtors, and the assignore as well.“ 


On the facts of that particular case, he held that the 
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execution sale with which he was dealing must bæ regarded 
as a nullity, The facts of the present cee are, however, eloarly 
-distinzuishable form those connected with the case with whieh 
Mukherjee, J. was dealing in Surpa KHATOON v. ASIMANNESSA 
BIBI (1) citel above. In the case now before us, admittedlv, 
on July 3, 1938, opposite parties Nos, 5 to 8 who wero the 
yursons who had transferred their interest in tho decree on 
September 12. 1944, made a statement in Court to the elect 
that they had in fact sokl their interest to opposite parties 
Nos. 3 and 4 and that they had full knowledge of tha execution 
proceedings and the subsequent sale and that they had no 
objection to the execution of the decree. A similar statement 
was madeo by the judymunt debtor, opposite party No. 9. It 
therefore appears that the parties directly interested in the 
service of notices, under Or, XXI, r. 16, Civil Procedure Codo, 
had expressly waived and rights which they may have had in 
respect of suc) notices. It appears form the provisions of Or. 
XXI, r. 16 Civil Procedure Codo that the notices to which 
referenoe is mado in that Rule are merely for the beneflt of 
the transferors an | the judgmont-debtors and it was apparently 
the intention of the Lozislature to ensure that execution pro- 
cevdings should not be continued unless the transferors and the 
judgment-debtors had bad a suitable opportunity of coming 
forward to contest the validity of the assignment if they wished 
to do so. I do not think, however, that if the persons directly 
interested waive their right, acknowledge the validity of the 
assignment aud raise no objection as far as the execution pro- 
ceedings are concerned, non-compliance with the techinical 
requirements of Or. XXI, r. 16, C. P Code, would render a 
sale a nullity, which had been held in the course of execution 
proceedings in which notices under Or. XXI, r. 46, C. P. Code 
had not been served, 


In this view of the case, I think the Courts below wore in 
error in setting aside the execution sale on account of non- 
compliance with the requirements of Or. XXI, r. 16 of the 
Code. In any event, I do not consider that having regard to 
the facts of the case, opposito parties Nos 1 and 2 had any 
LOCUS sTANDI under Sec. 174, B T. Act to apply to have the 
execution sale set aside. Sub-section (3) of Sec. 174 of the Act 


(1) 11 R. C. 336; A, I. R. 1938 Cal. 734; 178 l. C. 257; 42 C. W. N. 
949. 


22. 
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allows an, application to set aside a rent sale to be made by a 
judgment-debtor or any person whose interests are affected by 
the sale, In this case admittedly opposita parties Nos. 1 and 2 
were not parties to the rent suit nor to the subsequent proceed- 
ings taken in execution ef the decree, which was passed on 
August 14, 1934. It is true that it was their case that Hema 
Bewa, opposite party No. 9 had transferred ber interest in the 
holding to them a month before the decree. The fact remains, 
however that opposite partics Nos. 1 and 2 were not parties to 
this decree which on the face of it proceeds upon the assump- 
tion that her interest had not been transferred to any other 
person before the date of the decree. It may, of course, bo 
possible for opposite parties Nos. 1 and 2 in any properly 
constituted suit or appropriate proceeding to show that, as a 
matter of fact, the transfer as alleged by them, had actually 
taken place. But, as far as these proceedings sre concerned, 
it is quite clear that they are not affected either by the decree 
or by the subsequent rent sale held in executin of that decree. 
If, during the course of the execution procedings, opposite 
parties Nos. 1 and 2 are dispossessed by the decree-holders, 
opposite parties Nos. 3 and 4, it would, I think, be open to them 
to file an application under Or. XXI, r. 100, C. P. Code, and the 
juestion would then have to be decided whether opposite parties 
Nos. 1 and 2 were really in possession of the holding on their 
own account by reason of the alleged transfer to them on 
July 14, 1934 If so, they would normally be entitled to recover 
possession of the holding under the provisions of Or. XXI. 
r. 101, C. P. Code. I do not think, however, that on the 
proceedings as they stand, these persons had any LOCUS STANDI 
to apply to have the execution sale set aside under the provisions 
of Sec. 174 (3) B. T. Act. 

In view of the considerations stated above, in my view, the 
orders of the Courts helow cannot be supported and they are 
therefore set aside. This Rule is accordingly made absolute 
with costs. The hearing fee is assessed at three gold MoHURS. 
The proceedings in Execution Case No. 599 of 1985 should now 
continue. a 


B. K. C. 


(s.c) 183 l. C. 62: 4. 1 R. 1939 Cal. 419 6) C. I. J. 163. 
Appeal No. 407 of 1937. 
Present :—Jack, J. 
14th December, 1938. 


Sumati KAMINI DASI, 
v. 
HARI PADA DUTT. 

Document of kas unregistered—Document purports to cary the reni— 
Kequires vegistratton. 

The admissibility of the Solsnama it seems clear that inasmuch as it is an 
agreement purporting to vary the rent reserved in a previous registered lease, 
it would also require registration. 

Where a document purports to vary the rent, it requires registration. 

Held—Vhat in accordance with the general principles that if one wishes to 
vary the rent on which the land is held under a registered lease, it should be 
by a registered instrument. 

Held again—That the previous lease was compulsorily registrable or not. 

The facts appear from the Judgment. 

Messrs. P. Ghose, R. A. Pal and R. M. Bhattacharjee—(or the Appellant, 

Dr. Sen Gupta and Mr. Urukramdas Chakravarty —lor the Kespondent. 


Judgment—This appeal has arisen out of a suit for 
recovery of produce rent of the plaintiff's half share of the reat 
of certain land described in the plaint on the basis of a 
KABULIAT. The defence was that at the time of the exeoution 
of the KABULIAT there was a pre-existing tonanoy and therefore 
defendant No. 1 had no right to cxecute the KaBoLrat at the 
rate of rent claimed by the plaintiff. The suit was deorgod at 
the KABULIAT rate in both the Courts. The two points raised in 
this appeal are, firstly, that the soLeNamMa lox. 1 (A) was 
wrongly held to be inadmissible in evidence owing to not being 
registered, and secondly, that the rate of rent was RES. JUDICATA 
having been decided as between the parties in a previous suit 
and that the admissibility of the sOLENAMA is also RES JUDICATA 
inasmuch as it was admitted in a previous suit between the 
parties. As regards the admissibility of the SoLENAMA it seems 
clear that inasmuch as it was an agreement purporting to vary 
the rent reserved in a previous registered lease, it would also 
require registration. If any authority is required for this, it is 
to be found in KAILASH CHANDRA PATHAK v. Manan MOHAN 
Sıxan (1). On behalf of the appellant, this case has been 


— eager ane nace i ——— Nene 


vr 


(1) 173 I. C. 5963 42 C. W. N. 107; A. I. R.1337 Cal 499 ; 10 K. C. 
693. 
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differentiated on the ground that there the learned Judge relied 
upon the case in LALIT Monas Guosk V. GoPALICHUK Col. Co., 
Lro. (1) in whfth the previous lease was compulsorily r gistr- 
able, and therefore it is sought to distinguish the case on the 
ground that in the present case the previous lease which was a 
RAIYATI lease was not compulsorily registrable., It appears, 
however, that the general proposition that was laid down in 
the case in Kailash CHANDRA PATHAK y. MADAN MAHAN SINGH 
(2) was that where a document purports to vary the rent, it 
requires registration, and it seems to mo to be also in accord- 
ance with the general principles that if one wishes to vary tho 
rent on which the land is held under a registered lease, it should 
be by a registered instrument. The fact that the previous 
lease was Compulsorily registrable, does not appear to mo to 
alter the principle. 

At the very last stage another point was raised, namely 
that in fact the Lohars were not holding under a registered lease 
since their lease was under the Ratis, whereas the plaintiff 
purchased in execution of a mortgage decree against one of their 
vendors and the tenancy which the Lohars held was not under 
a registered lease, But the whole point at issue between the 
parties was whether the Lobars held under a pre-existing tenancy 
or whether the lease terminated, and the decision in the previous 
suit was that the pre-existing tenancy was still existing and 
that pre-existing tenancy was a tenancy under a registered 
lease. There is, therefure, in my Opinion no substance in the 
points raised in this appeal. The result is that this appeal is 
dismissed with costs. Leave to appeal under Cl. 15 of the 
Letters Patent is refused. 


M. e 


))! 9 B 
(1) 39 C. 284; ra I. C. 723; 16 C. W. N. 55; 14 C. L. J. 411. 
(2) 113 I. C. 996; 43 C. W. N. 107; A. I. R. 1937 Cal. 499 ; 10 R. C. 
03. 


(6 c) re ird. Rul P. C. 18; so L. W.87; A L R. 1939 P. C. 138 
182 I C, 770. 


PRIVY COUNCIL. 


Appeal from the Supreme Court of the Island of Ceylon. 
Present :—Lorp ALNESS, LORD ROMER, AND LORD PORTER. 
34ih February, 1939. 


SIMON CHRISTOPHER JAYAWARDBNE 
v. 
ALFRED CHRISTY JAYAWARDENE and others. 


Leaste—df restriction clause void os voiduble—Gift if valid— Devise tf valid 
Uf suit necessary to avoid when a third party has oftion—Estoppel. 


A lease by the Government contained a clauso forbidding the lessee to 
transfer or deal with the lands demised by way of sale, sublease, gift or 
mortgage without consent of the Government. It also provided that such a gift 
etc. without consent will be absolutely void. It further provided tbat in caso 
of breach ef the covenant the lessor was to re-enter and repossess. Thea leasa 
purports to have been made to the lessee his executors, administrators etc. in 
express terms, l 


The lessee made a gift af the lands demised to his four sons, there was an 
application for permission to donate but it was given on certain conditions 
which were not fulfilled. The lessee then made a will and devised the land 
to the appellant one or the said sons. On bis death the appellant took out 
probate and possessed the same quielty On payment of rent to the Government as 
a substituted lessee. Afterwards he was dispossessedeof } of the lands by his 
two brothers on behalf of the three, He then brought a suit for quiet possession 
and injunction, The trial Court decreed his claim. On appeal to the Supreme 
Court of Ceylon the suit was dismissed. On appeal to the Privy Council, 


Hleld~—-That the lease was at least voidable by the crown and the crown had 
avoided the attempted donations. 


14 


Held alio— That the donations were void and did not operate as a valid 
assignment of the tenant’s interest in the lease and therefore there has been na 
forfeiture. ý 


Meid furihtv—That donations being void and the lease continuing in torce, 
the tenant retained his full interest as before the gift. 


Heid too—That the tenant was thut capable of disposing of that interest 
by will, when the lease was granted to the ‘lessee’ which term included his 
executors also, and the appellant as executor is entitled to hold the lease as 8 
permitted assign. 


Held aguin—That the executor takes not for himself but for the devisea 
under the will which appoints him executor and the passing of the property 
through the executor to the devises is no breach of covenant not to assign. 


23 
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Held fucther—That inclusion of executor in the term lessee validates 
executor's-imction sheo which is to transfer the lease to some devisee even if 
tbat devisee be ‘himself. 


Fold also—That if such w devise fail under the forfeiture clause to the 
lease, forfeiture has been waived by accepting rent from the appellant as a 
substituted tenant. 


Held thai—The attempted donation was void against the Crown, and that 
it was avoided by the Crown also by subsequent acts, that formerly permission 
to donate was refused, appellant cannot transfer to the respondents without 
eequisite consent, therefore the respondents can claim no legal right against 
the appellant. | 


Held too—That the respondents accepted the donations with full knowledge 
of the forfeiture clause and they did not act upon any representation nor altered 
their position to their prejudice, hence no estoppel arises. : 


Hela further—That die commissum properly constituted and accepted 
cannot be revoked : Soysa v. Mohiden 17 N. L. R. 279. 

Heid too—That a Solemoly executed and duly registered instrument must 
siand until set aside by a competent court. 


Held furthes—That the donations might be valid but the property did not 
pass as it was not at dovor's disposal. 


Held alsomThat in this case no suit was necessary to make the crown's 
election affective. 


Held again—That in this case the crown and not the appellant gainsaying 
the title no estoppel arise. 


Messrs, HF. S. Hallett, K. C. and Stephen Chapman—for the Appellant 
Messrs. Z. De Siira, K. C. and encim Preedy—for the Respondents. 


Lord Porter.—The appellant in this action, who was 
also the plaintiff, is one of the sons of the late J. V. G. A. W. 
Jayawardene, Gate Mudaliyar. The first three respondents 
are also his sons. | 
= The deceased man was apparently a considerable landowner 
in the Island of Ceylon, and amongst his other properties was 
tenant under the Orown by an indenture No. 29 executed on 
October 29th, 1919, and on February 28rd, 1920, by the 
respective parties, of a certain allotment of Crown land called 
Kajugahaudumulleduwa, Kajugahaudumullelanda and Galago- 
dakele in Maggon Badda, Kulutara Totamune and Eladuwa 
village, Iddagoda Pattu, Pasdun Korale West, Kalutara 
District, Western Province. À 
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The lease was entered into by the Governor of Qeylon on 
hehalf of the Crown as lessor on the one part and by the 
deceased min as lessee (an expression which was stated to 
‘include his heirs, executors, administrators and permitted 
assigns) of the other part. 

The estate was to be held in perpetuity subject to the 
covenants and general provisions contained in the lease. 


The covenants contained provisions for clearing and 
planting, paying rent, and the non-erection of buildings on the 
land, The tenth covenant must be set out in full. It read :— 


"The Lessee and his aforewritteo shall not sub-let, sell, donate, mortgage, 
or otherwise dispose of or deal with his ioterest in this Lease, or any person 
thereof, without the written consent of the Lessor, and every such sub-lease, sale, 
donation, or mortgage, without such consent, shall be absolutely void.” 


The second general provision was also important, and is 
as follows :— 


“That if any rent hereby reserved shall remain unpaid and in arrear for the 
space of more than one year afte: the time hereby appointed for payment thereof, 
whether the same shall have been lawfully demanded or not, or if any breach 
shall be committed by the Lessee of any of the Covenants herein of the Lessee's 
part contained, or if the Lessee shall abandon or cease to cultivate the said land 
in manner provided in Part IV of this lease, or if the Lessee shall become bank- 
ruptor compound with his creditors or if the said land or the interests of the 
Lessee or his aforewritten be sold in execution of a decree against him or his 
aforewritten, then. and in any of the said cases, this demise and the privileges 
hereby reserved, together with these presents, shall forthwith cease and deter- 
mine, and the Lessor, his agent or agents, may thereupon enter into and upon 
the said land and premises, or any part thereof in the name of the whole, and 
the same have, re-possess and enjoy as in his former estate, and the said land and 
premises shall forthwith revert ta the Crown, without any claim on the part of the 
Lessee or his aforewritten against the Lessor for compensation on account of any 
improvements or otherwise howsoever.” . 


The deceased man took possession under the lease and 
continued in possession until his death on January 10th 1980. 


Meanwhile, in May, 1027, he was for some reagon anxious 
to make a deed of gift of the whole or at any rate a largo 
portion of his properties to His four sons in equal sharés, and 
ee those properties he desired to include the Crown 

ease, 


92 BENGAL WEEKLY LAW REPORTER. [ 1939-40 


S. C. JavawarpDene o A C. JAYAWARDENE 


Accordingly he wrote on May 16, 1927, to the Assistant 
Government Agent asking that permission to assign might be 
granted. Without waiting for the permission to be obtained, 
however, he executed for deeds of gift between May 27 and 
90, 1927. giving one-quarter of his estates to each of his four 
sons. Each donation was subject to his own life estste and to 
each was attached a FIDEI comMMIssUM. These deeds included 
the Government Icase amongst the properties given, and were 
in identical terms save in one matter. That in fayour of the 
second respondent recited that his father had applied for and 
obtained the written consent of the Governor, whereas tho 
other three recited only that he had applied for such consent. 


The Government Agent dil not reply until July 27th, 1927, 
when he asked to bo furnished with a draft of the proposed 
deed and laid down certain conditions upon which alone 
permission would be vranted. He ended by saying that the 
donee should understand that the lease was liable to cancel- 
lation for any default. The deceased man did not comply 
with the Government requirements but endeavoured, without 
success, to persuade the Government authorities. that the deed 
was in order. When he failed in this attempt, he caused four 
deeds of cancellation to be prepared and apparently a draft 
copy was sent to the Government Agent. Finally on March 
Stb, 1928, the Agent returned the draft copy and wrote in the 
following terms :— 


Sir, 

I have the honour to return the draft deed of cancellation and to inform 
you that the deed of gift already executed of your own accord is invalid by 
reason of Government Consent not having been given thereto, If you are legally 
advised that cancellation is necessary, no question of obtaining Government 
Consent arises. » 

I am, Sir, 
Your obedient Servant, 
(Signed) E. T. Dyson, 
Assistant Government Agent.“ 


The deeds were never in fact cancelled, but at the bottom 
of this letter is to be found the words, “Deed of Gift invalid. 
Son heir under the Will,“ but there is no evidence as to the 
hand by which these words were penned, and their Lordships 
can derive no assistance from them. i 
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On Octob r 23rd, however, of the same year, the deceased 
man made his will, leaving all his property, save for a git of 
Re. 3,000 to his grand-daughtef, tu tho appellant, whem he 
also appointed his executor. l 

After the death of his father the appellant's name was 
entered ia the Register of Rente of Government lands leased in 

ity, as substituted dessee, and he entered into and 
remained in possession of the property in dispute until 
November 1932, when the third defendant dispossessed him. 
Later on, the tirst defentant entero mto possession. Both 
the third and first dafendants ate said by the appellant to hava 
entered into possession on behalf of the three defendants and 
not on his behalt. It appears from the appellant's evidence 
that whilst ho was in possession he paid the Government rent, 
büt that after ho was dispossessed, he could not pay the entire 
rent and the respondents mate o3rtain payments, but there is 
no evidence that the Government acospted them as tenants. 
Indeed the payments were oredited in the Government books 
to tho account of the appellant as substituted lessee, 

Tho respondents did not give evidence. Whether the 
appellant abcepted the deed of gift or not, is not olear — probably 
he did, as ho said in cross-examination, “I got a gift of one- 
forth share of this land. I was present when all the gifts were 
made. I signed as a witness to deed No. 178.” This last- 
mentioned deed was that giving a one-fourth share to one of 
bis brothers. 

The plaintiff having been dispossessed in this way, brought 
the present action against the first three respondents claimin 
a declaration of title, that the three respondents be ejected an 
the appellant quieted in possession, damages, and an injunction, 
Inasmuch as the premises were held on a lease from the Crown 
he made the fourth respondent a party to tho action, but 
Claimed no relief against him. 

His ease was that no eonseħt had been given to the disposi- 
tion of the estate and that the purported gift passed no property 
either to himself of any of his brothers, because by the terms 
of Ol. 10 of the-lease any disposition of the property without 
the consent of the Crown was absolutely void, ~ 

In answer the first three -respondents pleaded the four 
gifts whieh ‘they said were subject in each case to a FIDEI 
oom UM in favour of their children, oy, in default, in favour 


24 
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of the lawful heirs of each of the donees, acknowledged that 
the appellant was entitled toa one-fourth share; pleaded the 
covenant in the deeds of gift by the donor that he had full 
authority to donate the estates thereby given and would warrant 
and defend the same to the donees, and pleaded that the 
appellant, as claiming under the deceased testator, was bound 
by that covenant d was estopped thereby from questioning 
their title. 

Alternatively they said that by reason of cl. 10 of the 
Jease the testator had no power to dispose of tho property by 
will. 

At the trial of the action both parties agreed to waive 
damag+s of all nature (if any) due to them up to the hearing, 
leaving the substantial issue whether the property passed by 
the deeds of gift or whather at any rate the appellant was 
estopped from denying that it had. 

The District Judge who heard the case in the first instanca 
gave judgment in favour of tho appellant, but was reversed by 
the Supreme Court by judgment, dated Decembor 4th, 1936. 

The appellant has appealed against this decree to His 
Majesty in Council. 

Tho Crown took no part in either of the Courts in Ceylon, 
but have attended their Lordships’ Board in order to preserva 
their rights in case it should be held that the appellant was in 
the wrong and in order to give any assistance which they were 
able. 

These being the facts, the first question to be determined 
is whether the purported deeds of gift of this land pass any 
property or not. Tho answer to this question depends upon 
the terms andeeffoct of cl. 10 of the loase. 

It is not necessary in construing the clause to determino 
precisely the limits of the acts prohibited by each word of the 
elause. Admittedly the gifts to the sons were donations. 
No written consent to a donation was obtained and donations 
are prohibited without the written consent of the lessor. 
Without such consent the clause declares every donation to be 
absolutely void. 

In a series of cases where a lease has been granted upon 
the terms that if certain conditions are not fulfilled or ar 
broken, it shall be “void” or “utterly void“ or “null and void 
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to all intents and purposes,” it has been held that upon a 
failure by the tentant to fulfil the conditions, the. leases are 
not IP30 FACTO Void but are only voidable at the option of the 
.lessor The principle is explained in Davenport v. Ree (1 
and the cases quoted therein in reference to English Law, an 
a similar principle is to be found in Roman Dutch Law See 
FERNANDO v. FErNaNDO (2), and Srtva v. Mowamuno (3), in 
Ceylon, and Brevrensacn v. FRANKEL (4), in South Africa. 
It is to be observed that in those cases it is the leaso which is 
declared to be void, not, as in the present case, the assignment 
of the lease, but their Lordships, without expressing any 
opinion upon the question, will assume that these decisions 
ara applicable to the latter as to the former class of case. 


Even if this assumption be made, it is clear that in the 
present case the lessor never by word or aot assented to or 
acknowledged the donations. On the contrary, as appoars by 
the letter of March 8th 1928, the Government claimed that the 
donations were invalid. 


Some misapprehension appears to have arisen in the 
Supreme Court as to the effect of this letter. That Court 
scems to have thought that despite the terms of the communi- 
cafion the Government by their subsequent acts affirmed tho 
lease. In this they were mistaken. The Government affirmed 
the lease because of—not in spite of—their refusal to acknow- 
ledge the donations. If the donations were invalid, there was 
no breach of condition because there had boen no dealing with 
the land contrary to the terms of cl. 10. If, on tho other hand, 
the donations had beon valid, notwithstanding the lessor’s 
refusal to give its written consent, then there would have been 
a breach of condition such as might entitle the lessor to avoid 
the Icase. Indeed the Government were represented at the 
hearing before their Lordships fof the express purpose of 
contending in case the donations were held valid, that the right 
which they claimed to possess of forfeiting the lease was 
unaffected. ; 

In their Lordships’ view thelessee had validly contracted 
that any donation made by him was at least voidable by the 
Crown, the Crown had avoided the attempted donations, and 


(1) 37 L. T. 727; 47 L. J. P. C. 8; (1877) 3 A. C. 115. 
(2) (1976) 19 N. L. R. 193. 

(3) (1916) 19 N. L. R. 426. 

(4) (1913) S. L. k. App. Div. 39. 
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those donations being void, did not operate as a valid assign- 

ment of the tenant's interest: in the lease and therefore there 

has been no forfeiture, See Dox v. PowELL (1). 

If the lease remained in force and the attempted donations 
of the lessee were void, the tenant retained bis full interest 
and was capable of disposing of that interest by will to whom 
he pleased, subject to two questions :— 5 

(1) Did cl. 10 prohibit the tenant from disposing of the 
lease by will ? 

22) ‘Whatever the positidn between the Crown and the 

- the appellant, as executor of his father, repudiate 
is father’s gifts which had never been cancelled ? 

(1) Had the lease been granted to the testator SIMPLICI- 
ER, the difficult and doubtful question whether a devise would 
nave been a “disposal of“ or “dealing with“ his interest in the 

Jease would have arisen. Even if the true view be thata 

devise is not a breach of a covefant not to Asstan—sve ORUSOED 

BLENcowE v. Buasy (2),—it does not follow that it may not 

de a breach of a covenant not to DISPOSE OF or DEAL wiTH the 

lease. Their Lordships, however, do not find it necessary to 
express an y opinion on this matter. 

The lease was not granted to the testator alone. Ft was 
ranted to the lessee, and that expression is defined inchide 
ip heirs, exegutors, administfators, and permitted aadigns. 

An exocutdr fs therefore in terhis one of the lessees and is just 

as müch entitled to hold the lease as is a permitted assign. 

The true view, as their Lordships think, is expressed by 
‘Bayley, J. in Doz D GoopLenHERs v. Bevan (8), That was 
‘a case in which the lease passed to the trustee in bankruptcy 
of the tenant, and it was contended that though the-Lease 
‘might pan tothe trustee without a breach of the covenant not 
‘ta. yet. there was a breach if they, in their turn, 
nan far the benefit of the estate. To this argument 
Bayley, J. replied :-— 

Win the assignées “have capacity to take it ‘sind yet not dispode of it? 

“Shall they take it oly for their own benefit, or ‘be obliged to retain it in their 


0% , Ke I. (OS) KB 1575 8D.& R. 553 (1826) 5 


s) aW. Bl. 7663 (1771) 3 Wils. K. B. 2 
16 R, R. 293 ; a Rose 456; (1815) ti. & 8. 35 
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hands to the prejudices of the creditors for whose benefit the law originally cast 
apon them ? Unrdouttedty that can never bee. 


* | 

So tn executor takes not for himself, but for the’ devisee 
under the will which appdints: him executor, and the passing 
bf the property through the «xecutor to the devisoe is no 
breach of covenant not to assign. If ìt were not so, tha 
naming of an executor as: ee in the expression ‘Tessee” 
would be meaningless, since his funotion is to transfer the 
lease to some devisee even if that devisee bo himself. 

Their Lordships woull further point out that if, as the 
respondents contended, “void”. in, cl. 10 means “voidable,” 
then even had a devise of the estate been a breach of the 
condition, the Crown who have entered the appellants name 
as substituted tenant and accepted rent, and who before their 
Lordships disclaimed any desire to interfero with his tenancy, 
have, if they could, waived the.alleged forfeiture. f 


(2) If, as their Lordships think, tha attempted donation 
was void as against or avoided by the Crawn, no estate in the 
land could pass to the donees. The testator had not at the 
time of a donation any right to disposo of tho lind as he 
purported to do. ,Indeed permission to do so was expressly 
refused. Nor has the appellant now any right to disposa of it 
except with the requisite consent. The only rights, if any, 
which the donees could claim, would be some right by way of 
estoppel. i , 

Their Lordships find no evidence in the record on which 
an égtoppel could be based. Save that the first three respodents 
apparently accepted the donations, they neither, acted upon any 
representation. rior altered their position to their prejudice. 
Nor, indeed, did their father make any representation. All 
that he. did was to purport to make a donation of a lease—a 
donation. which by the terms of that lease he could not make 
and in making. which he recited the lease itself. . 

All-of the. three respondents had express notice from th 
wording of their: respeotive donations that consent to assign 
had to., be- obtained and. it appeared from two of the donations 
that it had not- yet been obtained.. The third, namely, No. 175, 
did contain .a-crecital: that that consent had been obtained, but 
the donee Frederik Nicholas Jayawardene was not called as 
a on and gave no evidence that he had been misled by the 
recital, oo 
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Tor does the fact that a FIDE! CoMMIssUM was attached to 
each of the deeds of gift affect the result. It is true that a 
PIDE! COMMIssUM properly constituted and accepted cannot be 
revOked—see Soysa v. Mourprmt (1)—-and it is no doubt also 
true that a solemnly executed and duly registered instrument 
must stand until set aside by a competent Court; see BREYTEN- 
Bacon v. FRANKEL (2) (V. s.). It was accordingly contended in 
the Courts in Ceylon on behalf of the respondents that the 
donation being solemnly exeeuted could not be set aside, or at 
best could only be set aside by an application to the Court in 
an action for VINDICATIO Or BESTITUTIO IN INTEGRUM—in Ceylon 
the exactzform the action would not matter. See SILVA v. MoHa- 
MUDU (3) (U. s.) PER Ennis, J. at p. 428 of (1919) 19 N. L. R. 


So far as any of the property included in the donations was 
at the testator’s disposal the argument may have force, but 
even if the donations are valid gifts, the question, sO far as this 
lease is concerned, is not whether the donations are valid, but 
what property a under them. In their Lordships’ opinion, 
whatever may bo the case as regards the other property, the 
leasehold estate, the subject-matter of the present action, 
could not, for the reasons given, pass to the donees. 


The case differs from those in which a minor purports to 
grant a lease or to sell land during his minority as in Svv v. 
Mouamounvu (3) (v. s.) and BRYTENBACH v. FRANKEL (2) (v. s.). 
In the latter, the lease or sale is not void AB INITIO—it is 
voidable at the option of the minor or perhaps, as Ennis, J. 
expresses it, it docs not bind the minor unless he ratifies it 
expressly or impliedly on attaining his majority. But in such 
casos the affirmance or avoidance of the lease or sale depends 
on the minor’s action after he attains his majority, and in such 
a case, he maf well be compelled to apply to the Court to have 
the lease or sale set aside before he can effectively dispose of 
his interest in the property to someone else if indeed he retains 
any right to deal with it at all. Where, however, the lease has, 
asin the present case, been disposed of contrary to the terms 
contained in it, and that disposition is void or has been avoided 
by a landlord, there is, in their Lordships’ view, no room for 
the application of such a doctrine, even in the case of a sale 


85 65 17 N. L. R. 299. 
2) (1913) S. L k. App. Div. 390. 
(3) (1916) 19 N. L. R. 426. 
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or other disposition for value, much less where the gisposition 
is a gift. | : 

In the cases quoted the Ta to affirm.or avoid was the 
option ‘of the minor himself. Had the right in the present 
case to avoid or affirm rested with the appellant or even with 
his father, this case might have had some analogy to those, 
But in this case the option is with the Crown, the appellant 
has no choice in the matter, and there seems no reason for 
holding that he must bring an action in order to make the 
Crown’s election effective, 

For the same reason the statement by Voet in Vol 1, Lib. 
VI, Tit. 1, Sec. 17 as quoted by the Supreme Court, that “the 
seller cannot himself vindicate property belonging to another, 
which has been sold by him, on the ground that he is not the 
owner even if he subsequently becomes the owner or is heir 
to the true owner”, is not applicable to the present case. 


Even though one accepts the view of the Supreme Court 
that the principle upon which the rule is founded is that no 
One ought to gainsay his owa act, or (one may add) the act of 
his predecessor-in-title, yet the appellant has never gainsaid 
his father’s act. It was the Crown who gainsaid it, and the 
appellant cannot hold the lease for those whose title the Orown 
has refused to recognise. 

For these reasons their Lordships will humbly advise His 

_esty that the appeal be allowed, the decree and judgment 
of the Supreme Court set aside and the judgment of the District 
Judge restored. The first three respondents must pay the 
appellant's costs of the hearing in the Supreme Oourt and before 
their Lordships’ Board. 


Mv, O. A. Cayley.—Solicitor for the Appellant. ‘ 
Me. Burchelis—Solicitor for the Respondents. 


U. K. M. 


(s c) 12 Ind. Rul. Cal. $3. 

Civil Appeal No 516 of 1938. 
Present p— BARTLEY AND HENDERSON JJ. 
zith November, 1938. 

REZA ALI WAHSHAT 


F v. 
DWARKA PERSHAD SARAF. 


Pension ~- Papers deposited with the creditos fer a loan— Creditor prosecutes 
she debtow for cheating i Produces pension paper Debtor acquitted — Debtor 
if entitiad to return ef the pension papers. Cr. P. Code Sec. 51 . Pension 
MU COE, WH, BE Sa aT yp „ g aa 8 
'  Pétvfon papers òf the acca¥ed were produced in Court by the complainant, 
with whom they were deposited to secure a loan, in support of charge of 
cheating. The ‘accuséd after acquittat claimed,return of the papers from Court. 
Fhe Court ordered return tothe complainant who filed them: On: notice to 
High Court, ee a l | ee ee 

a Held That the accused alone is entitled to dras pension in virtue of these 
pension papers and the money is protected from seizure, attachment and 
sequestration from any Court aud hence these are not of any use to any one but 
thé accused. ö se | i os Sh stp 

© Heid also—That in this case there should bea departure from common 
practice and the papers should be delivered to the accused. 


Messrs. N. K. Basu, De N. Roy and Amiruddin Akmed—for the Appetlant. 
MIt. D: N. Bhattachayfee—for the Crown. 
Messrs. B. C. Chatterjee and Bireswar Chaltergee—~for the Complainant. . 


Bartley, J.—This is an application under Sec. 520, Cr. P, 
Code, made by the petitioner in reference to an order passed by 
the learned Chief: Presidency Magistrate. The facts under- 
lying the application are that the petitioner, a pansioner, made 
over his pension pspers to the opposite party in connection with 
negotiations for a loan to be made to him by the oppasite. party. 
The grant of the loan. was. followed by criminal proceedings 
against the pctitioner who was alleged to have cheated his 
creditor in connection with the advance of the money tent. 
These criminal proceedings ultimately resulted in the acquittal 
of the petitioner, but the pension papers which had been 
produced by the creditor as evidence in the criminal case 
appeared to have remained up to the present day in the custody 
of the Court. The petitioner applied to the Chief Presidency 
Magistrate under Sec. 517 of the Code to have the papers 
returned tohim. The learned Magistrate was of opinion th:t 
the only order he could legally pass was that they should be 
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returned to the party who produeed them at the trial. Against 
that order, the present application has. been made. nder 
See 517 of the Code, the Gurt has jurisdiction to make such 
an order as it thinks fit, for the delivery to any person olaiming 
to be entitled to possession of it any document produoed ina 
procee.ling, Any such order is subject to, the revision of this 
Court, in virtue of 8-e. 520 of the Code. 


In the present cise we are dealing with a particular 
document, to wit, a pension paper, or pension papers which 
have no value whatsoev r to any person except the person 
entitled under them to draw the pension. Moreover, under the 
provisions of the pension Aot, ths money which the petitioner 
alone is entitled to draw in virtue of those pension papers, is 
protected from seizure, attacimont or sequestration by process 
of any Court in British Indis at ths instance of a oreditor for 
any demand against the pensioner. It is perfectly true that 
in an ordinary cise of property or documents with which the 
Court is called upon to deal, under the provisions of Seo. 517. 
the proper order to pass generally is that such property or 
such document should, in the absence of a definite finding as to 
the ownership, be returned to the person with whom it was 
found. In the present case, however, there is a marked 
exception to the gener:] rule. Here there can be no question 
that the only person entitle! to the possession of the papers is 
the pensioner himself, and further the only person to whom 
they have any value whatsoever is the pensioner himself. In 
the stata of affairs, the common sense view of the matter 
is that the petitioner should be allowed to regain possession 
of his awn papers. We accordingly direct in modification of 
the order made by the learned Chief Presidency Magistrate, 
that the pension papera now said to be in the custody of tho 
Court ba returned to the petitioner in this application. 


Henderson, J.—I agree The learned Magistrate was not 
correct when he thought that he had no legal power to make 
an order in favour of the petitioner. The terms of Sec. 517, 
Criminal Procedure Code, are plain enough. He, however, 
rightly lays down that ordinarily in a case where the accused 
is acquitted, any property before the Court will be returned to 
the person with whom it was found or who produoed it. But 
this is not an ordinary, case. The only. person to whom the 
penisan paper is of the slightest use is the petitioner. The 
domplainant cannot make a legitimate use of it and can only 
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use it as a lever to extort money out of the petisioner; I ain 
certainly nat prep red to assist him to do that. 


U. K. M. 


(s. c.) 43 C. W. N. 250; 12 Ind. Rul, Cal 92; A. I. R, 1939 Cal. 161; 
182 J. C. 649. 


+ Civil Rule No. 419 of 1938. 
PRESENT :—JACK, J. 
8th November, 1938. 


SUBODH CHANDRA MALLICK. 
v. 
AJODHYA HATUL, 


Sale set aside on the application of an intending purchaser— Sec. 1451 C. P. 
Code— jurisdiction of the Court to set aside the sale. 


An intending purchaser was misled by the mortgagee of the attached 
property who got permission to deposit the decretal amount and got the chalan 
passed and showed it to the said intending purchaser, but failed to deposit the 
amount aod sale was held. On his application the court set aside the sale and 
oo resale he purchased the property. The original auction purchaser moved 
the High Court. 

Held—That if the intending purchaser is misled by some omission or 
wrong procedure on the part of the Court, the sale might be set aside under 
the provisions of Sec, 151 C. P. Code, but when the misapprehension is due to 
the action of a third party Sec. 151 C. P. Code has no application. 

Held also - That no sale can be set aside without notice to the auction- 
purchaser, 

Held furthes——That if the judgment-debtor or other parties interested 
applied under order XXI Rule 90 On the ground of prejudice due to the facts 
alleged the Court would have jurisdiction to set aside the sale. 


Appeal against the order of the Munsif Court of Jhargram (Midnapur). 
The facts appear from the Judgment. 

Mr. S. C. Lahirt—for the Petitioner, 

Mr. P. C. Masumdar—for the Opposite Party. 


Order.—This Rulo was issued calling upon the opposite 
party to show cause why the order, complained of in the 
petition, passed by the learned Munsif of Jbargram cancelling 


1939-0 BENGAL WEEKLY LAW REPORTER. 103 


SUB bn CHANDRA MaLLIicCK » Ajopuyva Hatul. 


a sile and ordering a re-sile of certain property should not be 
asile on the groun l that the learael Muusif had no jyrisdiction 
to set aside the sale in exercise of his inbereut power under 
Sec. 151, C. P. Code. The circumstances are as follows; On 
‘November 20th, 1937, on the prayer of the judgment-dehtor, 
waiving all objections, to the issue of fresh sale proclamation, 
the case Was adjourned to December 15th, (937, for sale. On 
December 15th, 1937, it was similarly adjourned to January 
15th 1938, for sale. On January 15th, 1938, it was similarly 
adjourned to February 15th, 1938, and on February 15th, 1438, 
it was adjourned to February 16th, 1958. On Fobruary 16th, 
1938 a petition was filed by a mortgagee askiog permission to 
deposit provisionally to decretal dues. On this it was ordered : 


„% „ Put up on February 18 h. 1938. with chalan. Inform decree-holder. 
Let the amount be deposited in Court as prayed for.” 


On February 18th, 1938, this order was passed: Money 
not deposited. Put up for sale at once.” Then the sale was 
held and the Nazir reported that one Subodh Chaudra Mullick 
purchased the property at Rs 101 and deposited the earnest 
money. On February 19th, 1938, the learned Munsif recorded 
this order : 

“The sale has already taken place and has been accepted. One, third 
person, Govinda Prosad Jana appears with a petition praying for re-sale of the 
properly after the cancellation of the sale already held. Heard Pleaders. As the 
sale has not been confirmed, the Court has ample jurisdiction to set aside the gale 
or to refuse to confirm the sale; oide Raghava Chariar v, Murugesa Mudali (1) 
On the grounds as set forth io the petition, I think the sale is liable to bo set 
aside, The petition is therefore allowed. Let the property be re-sold on the 
petitioners’ paying the earnast money of Rs. 24-4-0 to the A. P. Put up for 
re-sale on February 26th, 1938. Inform the parties through their respective 
Pleaders.” ° 


Thereafter the property was re-sold and purchased by 
Govinda Prosad Jana at Rs. 400. The petitioner contends that 
under the provisions of Or. XXI, r. 92 the Court was bonnd to 
make an order confirming the sale and had no jurisdiction to 
set aside the sale, there having been no application under Or. 
XXI, rr. 89, 90 and 91. This was not a case in Which the 
Court was entitled to act under Sec. 151 and to cancel the sale. 


(1) 46 M. 583; 72 l. C. 545 A. I. R. 1923 Mad, 635 44 M. ie J. 680 
(1923) M. W. N. 323; 32 M. L. T. 285 ; 17 L. W. 750. 
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The petition on which the gale was cancelled sets forth that the 
petitioner bad attended the Court on the 17th anl the mort- 
gagee having shown him a deposit chalan he was under the 
impression that the decretal dues would be deposited and 
that there would be nos. le on February 18, and was confirmed 
in this view by the fact that a lot lower in the list was sold on 
February 17. In support of his jurisdiction to exercise his 
inherent powers in this cise, the learned Munsif has referred 
to the case in Raguava CH RIAR v. MURUGESA Mupatt (1), 
where it was held that the Court has inherent powers to refuse 
to confirm and auction-sale held under its order if it is satisfied 
that it has been misled either in giving leave to bid to the 
decree holder or in fixing the reserve price and that Or. XXI, 
r. 92 is no bar to the Court exercising its inherent power to 
refuse to confirm the sale, even though no party applied to 
cancel the sale. No doubt, the Court has inherent power 
where there is an abuse of the process of the Court, but the 
question is whether in the present case there has been any 
abuse of the process of the Court or whether the Court was 

yisled by the conduct of the parties as in the Madras case. 
In that case the decree-holder who had applied for leave to bid 
had failed to disclose the fact that for the property Rs. 46,000 
had already been bid in a previous suit and that the Court had 
refused in that suit to sell for anything less than Rs. 45,000. 
The learned Judge says that he would certainly have refused 
leave to bid and would not have fixed so Jow a reserve price as 
Rs. 3,000 if he had been placed in possession of the facts. 
The circumstances of that case are, therefore totally different 
from the facts of the present case. In the present case there 
is no suggestion that the Court was in any way misled by the 
conduet of any of the parties. All that can be said in favour 
of setting aside the sale is that third party owing to the conduct 
of another third party was raised and therefore did not attend 
the auction of the property on February 18. The case was 
fixed for February 18, and the parties who wanted an bid would 
naturally suppose that the arder would be passed on the 18th 
whether for sale or for acceptance of the deposite which was 
made. Ifthe opposite party wished to obtained the property, 
he ought to hava been present in Court on the 18th when the 
order for sale was passed on the failure on the mortgagee to 

(1) 46 M. 583; 7a LC. 545; A l. R. 1923 Mad. 635, 44 M, kb. J. 680 
(1923) M. W. N. 323; 38 M.L. T. 285; 17 L. W. 750. 
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make the deposit, Had the application for setting aside the 
sale heen made by the judgment-debtor on the gaotnd that 
there was no proper notice of the sale or that the public were 
misled into thinking that there would be no sale on the 18th 
there would have been some ground for the order setting aside 
the sale. | 

But even in his applicatien on February 19th, the opposite: 
party did not state that the sale was held on an unauthorized: 
date. Itis not contested that the Court had no jurisdic- 
tion to set aside the sale under the provisions of Or. XXI, r. 99 
and the only contention made on behalf of the opposite party’ 
is that the Munsif is justified in passing the order under Seo. 
151. The case reported in RaGwava CHARTIAR v. MuRGESA 
Mvpatt (1), is an authority for holding that in a proper case 
such an order could be passed by virtue of the Court’s inherent: 
power, With reference to this case, it has been observed by 
Madhavan Nair, J. in SoRIMHTHU PILLAI v. MUTAUKRISHNA' 
Privat (2). 

“ In Raghava Chariar v. Murgesa Muda (1) it was hetd that the Court has ` 
inherent power to refuse to confirm the sale on the ground that it was misled 9 
fixing the reserve price. This may also he treated as a case, having regard to 
the fact that the Court was misled into passing an order for sale, where there bad 
been no valid sale.” 

Thus, the tase on which the Munsif founds his jurisdiction 
is clearly distinguishable from the present case. In SHANKAR 
v. JAWHARLAL, (3). Kinkhede. A.J O. lays down: 

With due respect I venture to think that, just as in the face of an express 
provision of the Statute law, there is no scope for the exercise of its inherent 
jurisdiction under Sec. 15t. C. P. Code, by a Court, similarly there ought to be 
little or no scope for the parties to exercise their inherent right to settle their 
disputes if its effect is to violate the exoress ‘provisions ef a statute which 
creates or recognizes the claims or rights of bowa fde purchasers not parties to the 
decree.” | 

In view of the erpress provisions of Or. XXI, r. 92, in my 
Opinion there is no justification for setting aside the sale 
contrary to the provisions of the rules, If the parties con- 
cerned wish to set aside the sale, let them do so under the 
JJ. ß a RT La 


(1) 46 M. 583; 72 l. C. 545; A. I. R. 1923 Mið. O35 ; 44 M. L. J. 680; 


(1923) M. W. N. 3233 ; 38 M. I T. 285; 17 L. W. 750. 0 
( 65S ech 147 l. &. 854 A. 1. R. 1933 Mad: 598 785 M. L. J. 253; 
Ind. Rul. (1933) Mad. 339 ; 38 L. W. 138 (19370 M. W. N. 1081. 
(3) 121 L C. 895 ; A. I. R. 1928 Nag. 265; 34 N. L. R. 127 (F. B.). 
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provisions of the law, but in this cise a third party wishes to 
set aside the sale on the ground that owing to a misapprehen- 
sion he failed to be present on the day of the sale and therefore 
was unable to bid. Had that been due to some omission or 
wrong procedure on the part of the Oourt, the sale might have 
been set aside under the provisions of Sec. 151, but because of 
the action of a third party the opposite party was misled and 
was not present at the sale, on such a ground there is certainly 
no jurisdiction to set aside the sale under Sec 151. In support 
of this view I have been referred to the cases in NANHELAL v. 
Umrao Sinca (1) and Ganpa Mat v. Taz Din (2). It has 
also been urged on behalf of the petitioner that no notice was 
given to the auction-purchaser of the order setting aside the 
sale. No doubt the learned Munsif heard the pleaders on both 
sides, but there is no indication that the purchaser himself was 
present or represented when the order was made, On this 

und also, the order was not justified, This Rule is accord- 
ingly made absolute and the order cancelling the sale is set 
aside, In the circumstances of the case, I make no order as to 
costs. 


U. K. M. 


(1) A. I. R. 1931 P. C. 33; 130 J. C. 686; 581. A. 50; 27 N. L. R. 95 
14 N. L. J 28; 53 C. L. J. 187; 35 C. W. N. 381; 60 M. L J. 423; 
33 L. W. 449 (1931) A. L J. 257 5 (1931) M. W. N. 281; 8 O. W. N. 
585; Ind. Rol. (1931) P. C. 64. 

(2) 13 L. 761; 142 I. C. 686; A. I. R. 1933 Lab. 99; 34 P. L. R. 0; 
Ind. Rul. (1933) Lab 25. 


(s.c.) 43 C. W. N. 191; 12 Ind. Rul. Cal. 84; A. L R. 1931 Cal. 181; 
: 183 I. C. 685. 


Civil Rule No. 609 of 1938, 
Present: — B. K, MUKHERJEA, J. 
roth November, 1938. 


SURENDRA NATH BOSE 
v. 
ASHUTOSH SAHA. and others. 
Material alteration what it is—lf invalidates a decd - dctivable slain 
Equities against assignee. | 
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Certain properties wera conveyed to the Delt. a part of consideration 
wis held back as s third party who lost in two Courts may file a second appeal. 
I: was stipulated that it would b> pid if no apo b: filed or if filed when 
‘appeal is dismissed, but if tha Deft. beats the costs of the appeal they would be 
entitled to deduct the costs tocurred. At the end of the Kobala it was stated 
that time for filing the appeal has exoired and if the balance be not paid within 
y days kodala will be void. This last clause was an interpolation. The appeal 
was actually filed and cortested at the Daft’s corts and dismissed. The vendor 
thea transferred his right to the balance on consideration to the plaintiff, 


Held—That though a material alteration nullify a document, here there was 
no material alteration, hene the plaintiff is entitled to a decree for the balance 
of the purchase money after the set off fur the costs incurred by the debt in the 


appeal. 


Held — That the plaintiff purchased actionable claim subject to the equities 
that can be urged against the assignor. 


Appeal against the order of the Sub-Judge of Pabna, 
The facts appear from the Judgment. 


Mr. V. Chakravarty—for the Petitioner. 
Dr. Radhabinod Pal and Mr. R. N. Chowdhury lot the Opposite party. 


Order.—This is a Rule obtained by the plaintiff -petitionor 
on an application under Sec. 25, Provincial Small Cause Courts 
Act, and it is directed against a decree of dismissal passed by 
the First Subordinate Judge, Pabna, in Small Cause Court 
Suit No. 35 of 1937. The material facts may be shortly stated 
as follows: Two brothers named Kristo Das and Debi Das 
purported to own a house in the town of Pabna and thoy 
mortgaged the said house to one Asutosh Saha, the predecessor 
of the opposite party in the present rule on August 23rd 1929, 
to secure an advance of Rs. 2,000 only. After this mortgage, 
Kristo Das sold his equity of redemption to his wife Arunprova. 
The mortgagors had a step-brother named Girish who claimed 
a third share in the mortgaged property and ho started a suit 
for partition of his share in the mortgaged premises on that 
footing. This suit was dismissed by the trial Court as well as 
by the Appellate Court and Kristo Das and Debi Das were 
declared to be the 16 annas owners of the house in dispute, 


At about this time, there were negotiations between the 
mortgagee and the mortgagors for sale of the mortgaged 
Property to the former, the debtors having no other means of 
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aying off the debt. On June 19th, 1933, a KOBALA was executed 
by the two brothers, Kristo Das and Debi Das as well as by 
Kumudini (their mother) and Arunprova, the wife of Kristo 
Das by which the mortgavel properties were sold to Asutosh 
for a consideration of Rs. 3,700 only. The Kopata recited that 
the mortgage debt amounted to Rs. 2,650 ani deducting that 
from Rs. 3,700 which Was settled as the price of the property, 
a sum of Rs. 1,050 was payable by the vendee to the vendors. 
As however Girish was threatening at that time to file a second 
appeal to this Court and the result of the litigation was sti]! 
unknown, the vendee paid only half of the balance of the 
consideration money amounting to Rs..525. and retained the 
other half as deposit in his hands. It was stipulated in the 
KOBALA that if no appeal was filed by Girish, then on the expiry 
of the period of limitation fixed for the filing of such appeals 
and even if an appeal was filed, then on that appeal beine 
dismissed, the balance of Rs. 525 would be paid by Asutosh to 
Arunprova, The vendors on the other hand agreed to carry on 
the litigation with Girish and pay all his expenses, and in Case 
he did not, the purchaser was given the option of carrying on 
the litigation himself and he was to be reimbursed for all the 
expanses which he would have to incur for this purpose. At 
the end of the document and after it was apparently finished, 
appeared a clause which read as follows : 


Be it declared that the date of filing the appeal has expired on June 17, 
1937, aod if within seven days from this date the balance of purchase money ıs 
not paid, the document would be void and inoperative.” 


As a matter of fact, however, an appeal was duly filed by 
Girish and it was eventually heard and. disposed of by this 
Court on March 19, 1936. On February 22, 1997, the present 
plaintiff got 4wo conveyances, one from Arupprova and the 
other from the three other vendors by which the claim of the 
vendors to the unclaimed. purchase money was trunsfurred to 
him. It’ is on the strength of this KoBaba that the plaintif 
has instituted the present suit and he has claimed a sum of 
Ra. 700 representing the balance of purehase-money and interest 
thereon under the terms of the kokaLA.! The trial Court 
dismissed the suit on the sole ground that there was à material 
alteration in the KOBARA made. at the instanoe of. the plaintif or 
hiş .pradecapsoxs, and this .incapapitated. him from founding 4 
claim pon this document. It is. the. propriety: of: this vier 
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that has been challenged before me by the learned Advocate 
who appears in support of this rule It seems to me that tho 
aw on the point is perfectly well-settled. As was laid down 
in MasTER v. MILLER (1): 


“Whenever any instrument is purposely altered by a person in lawful 
possession of it in a material part of it, the instrument is void for the purposa of 
enabling any person to sue on it or to defend himself by using it as a direct 
defence depending on its obligatory force as an instrument,” 


The prinoiple has been applied by the Court, in several 
cases :VIDE the cases in GouR CHANDRA Das v. PRASANNA 
KUMAR CHANDRA (2) and Haran Cuanpra v. Kisnort Lat (3). 
The whole controversy therefore narrows down to this as to 
whether there was any material alteration in the document made 
by or at the instance of the plaintiff or his predecessor which 
makes him incapable of enforcing any obligation, covenant or 
promise contained in the same. The cue he has held that the 
document was materially altered by interpolation of the olause 
at the end of the document which I have set out above and 
which is to the effect that as the date of filing the appeal by 
Girish had expired the balance of the purchase money 
would have to be paid within seven days, failing which the 
document would be void and infructuous. Assuming that it 
was an interpolation, the question arises as to whether the rights 
and liabilities or the legal position of the parties as ascertained 
by the original deed were altered in a material way by the 
insertion of this clause. In my opinion the answer to the 
question must be given in the negative. The document clearly 
shows that it was the intention of the parties that the balance 
of the purchase money would be paid only if no appeal was 
filed by Girish or if any appeal was filed by him, when the said 
appeal was dismissed. As was held by the Court below, the 
clause mentioned above was based upon a total misapprehension. 
It was assumed wrongly that the time for filing the appeal had 
already expired and consequently the balance of the purchase 
money had become payable under the terms of the document 
itself. It merely laid down a time limit, namely seven days 
Within which the money was to be paid though there was no 
such stipulation in the unchallenged part of the document. 


— —— 


(r) too E. K. 1042; 2 R. R. 309; (1791) 4 T. Kk. 320. 
(2) 10 C. W. N. 783; 3 C. L J. 363; 33 C. 813. 
(3) A. I. R. 1929 Cal. 789; 50 C. L. J. 173. 
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The original stipulation would seem to indicate that the money 
became psyable as soon as tho time for filing the appeal expired. 
The so-called alteration mentioned a period of time withia which 
it had to be paid. It was held, however, and that rightly, by 
the Court in the previous litigation between the parties that 
the time was not of the essence of the agreement with regard 
to either of the stipulations. If that is so, I am unable to bold 
that the alteration made any material change as regards the 
rights of the parties or that their legal p sition was in any 
way altered. In my Opinion, therefore, the plaintiff's case 
should pot have been dismissed on this ground alone. 

There is one matter, however, which requires consideration 
before the plaintiff can be given any relief. It appears that 
it was the opposite party who carried on the litigation with 
Girish and eventually brought it to a successfu) termination. 
According ta the terms of the KoBALA they were entitled to bave 
the expenses incurred by them in connection with that litigation, 
and they also get a decree for costs against the plaintiff's 
predecessors. As an assignee of an actionable elaim, the 

laintiff could gat the rights subject to all equities that could 
be urged against the assignor. The Court, however, rejected 
this part of the defendants’ case on the ground that the defen- 
dants did not pay proper court-fee and the claim was beyond 
the pecuniary jurisdiction of the Small Cause Court. I do not 
think that either of these difficulties was insuperable. If it 
Was a the Small Cause Court jurisdiction of the Subor- 
dinate Judge, he could try the case as an ordinary money suit, 
and in any event, if the demend for set-off was well-founded, 
it could have been allowed to the extent of the plaintiffs claim. 
The defendants might also have been called upon to pay proper 
eourt-fees upop the claim they made. In my opinion this part 
of the defendants’ case requires investigation. I therefore 
make the Rule absolute and set aside the judgment and decree 
of the lower Appellate Court. The case is sent back to the 
Subordinate Judge in order that the defendants” claim for set- 
off as made in their written statement may be censidered and 
decided. If the Court thinks it necessary, it might allow the 
parties to adduce additional evidence on the point. The Rule 
is accordingly made absolute. Phere will be no order as to 
costs in this Rule. 


U. K. M. 


e e) 43 C. W. 487 (000 ta lad Ruk Cel. 60; 68 C. L J. 513. 
A. I K 1939 Cal. 177; 1821 C 408. 


Civil Rule No. 93 of 1936. 
Present '—B. K. Muxcurrjes, J. 
thh Nivember, 1938. 
KAILASH CHANDRA BHAUMIC 


9. 
RAM KANAL CHAKRAVARTY and others. 


Bengal Agricultural Debtors’ Act Vil af 1935— Notice under Sec. 34, when 
be gib Sec J if a puise mortgages without personal liability is a dedtor— 
Jurisdiction of Civil Court executing a decree to delermine the propriety on notice 
wader Sec F¢. 


The petitionet was a puisne mortgagee dnd was impleadéd in a mortgage 
suitand 4 mortgage decree wae passed against him as well though he had no 
personal liability. During execution he applied under See. 8 of Bengal 
Agric iltural Debtors’ Act in respect of this debt and gotice under See. 3 wat 
issued upon the executing Court which refused stiy—on motiod to High Court, 

Heid —That when a suit or proceeding is pending before a Civil ot 
Revenue Court in respeot of debt included io a petition undet Sec, 8 B. A. 
D. Act, Board hae jurisdiction to issue a notice for stay under Sec. 34. 
Jagebandha v. Rasheoni l. L. R. (1937) 2 Cal. 625. 


Meld alsomThat when the debt has been entisfied by sále of thé property, 
there being nothing 10 stay bo notice under Sec 34 cen issue. 


Heid furtheo—That on receiving dotice under Sec. 34 Citit Cott cannot 
investigate the question whether the appHesdt is a debtor. 


Meld tos That the petitioner could be a debtor though there is no péred- 
oal liability to pay. 

Appeal against the order of the District Judge of Noakhali, 

The facts appear from the Judgment. 

Messrs, J. K. Sen Gupta and M. R. Ghose for the Petigoner. 


Messers. C. S. Seon and Ba Chakeagarly — ſor the Opposite Party, 

Order.—The petitiener is one of the judgment-debtors in 
a proceeding for execution of a mortgage deore and the rule is 
directed against an order of the Munsif, Thiré Court, Sudha- 
ram, dated November 15th, 1987, refusing to stay the execution 
5 after receipt of a notise from thé Debt Settlement 
oard under Sec. $4, Bengal Agricultural Debtors’ Act. The 
facts necessary for the purpose of this rule may be shortly 
stated as follows: The opposite party No. 1 is the mortgagee 
deve holder who obtained a mortgage-deerde on April 9th, 
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1931. The originat mortgagor is opposite party No. 2 and the 
petitioner is the purchaser of one of the mortgaged properties 
at an execution sale and he has acquired the other property by 
inheritance and partition after tie death of his father who 
purchased the same at a private sale. He was impleaded as a 
defendant in a mortgage suit and the usual mortgage decree 
was passed. The mortgaged properties were put up to sale and 
purchased by the d-cree-holder on July 27th 1953, The sale 
was subsequently set aside and the present sapplication for 
execution was made in 1937. After the execution proceedings 
were started, the petitioner made an application to the Debt 
Settlement Board under Sec. 8, Bengal Agricultural Debtors’ 
Act, and the Board issued a notice to the Court under Sec. 34 
of the Act. The Munsif before whom the execution case is 
proceeding, at first, granted a stay but later on vacated the 
order on the ground that the petitioner was not a debtor and 
consequently was not competent to present any npplication for 
settlement of his debts under Sec. 8, Bengal Agricultural 
Debtors’ Act. Against this order, there was an appeal taken 
to the Court of the District Judge of Noakhali and the learned 
District Judge dismissed the appeal and upheld the decision of 
the trial Court. It is conceded before me that the appeal was 
misconceived and incompetent inlaw and I have been invited 
by this rule to revise the original order of the Munsif refusing 
to stay the execution proceedings. 

As I have said aba ve, the Munsif has refused to stay the 
proceedings on the ground that the petitioner was not a debtor, 
and as such, was not competent to come under the Agricultural 
Debtors Act. Itis quite true that the condition precedent for 
giving the Board jurisdiction to issue a notice under Sec. o4, 
Bengal Agricultural Debtors’ Act, is the inclusion in the petition 
under Sec. 8 of a debt in respect of which a suit or proceeding 
is pending before a Civil or Revenue Oourt : vipg the case in 
JAYABANDHU SAHA v. RasHMANI Dasya (1). If the proceeding 
had already come to an end by reason of the fact that the debt 
was discharged or satisfied by sale of the judgment-debtors 
property, then there would be nothing to stay and the Civil 
Court could not be called upon to exercise jurisdiction unde? 
Seo. 384: see the cases in JAGABANDHU Roy v. Buusar BETARI 


| () I. L. R. (1937 2 Cal. 686 ; 41 C. W. N. 584. ö 
(2) 11 K. C 343; A. I. R. (1938) Cal 256; 178 Lod, Cas. 344 41 C. W. N 
217. 
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and -Ramenpea Naru .MoxnaL v. Duananyoy , Moxa. (1). 
Ja the present case, however, there is no dispute thet there is a 
, ing io execution pending before the Civil“ Court in 
respect of a debt and the decree of the Civil Court, in, the mort- 
gage suit is conclusive evidence as regards the existence of the 
debt. The contention of Mr. Sen who appears on behalf of the 
opposite party is that there might have been a debt anda 
ding m respect of the same but the present petitioner was 
not & debtor and he could not in law invoke the jurisdiction of 
the Bengal Agricultural Debtors’ Act in his favour. What is 
said is this that he did not borrow any money and was under 
no personal liability to the mortgagee-decree-holder. He was 
the purchasur of certain properties which were AERE 
subject to the mortgage debt but the equity of redemption whie 
he purchased was in law a right and not a liability. This 
contention in my opinion cannot succeed. Itis not open to a 
Civil Court on receiving a notice under Seo. 84, Bengal Agri; 
cultural Debtors’ Act, to investigate the question as to whether 
the applicant before the Board was a debtor or-not : see the 
cases in Nunremepas TUNsUKDas v. OHOGEMULL (2), Hanis 
CHANDRA Pat v. CHANDRA Nats SAuA (3) and XOILABALA v. 
NITYANANDA (4). This bas to be decided by the Board 
under Sec. 20 of the Act and the decision can be revised by the 
appellate officer appointed under Sec. 40 of the Act. 

Bat even sssuming that the Civil Court is at liberty to 
enter into this question, I; camnot accept the oontention of 
Mr. Ben tbat a purchaser of the equity of redemption who was 
made a party to the mortgage suit and against whom the usual 
mortgage decree was passed was not a debtor within the meaning 
of law. A debt as defined in the Bengal Agricultural Debtors’ 
Act includes all liabilities of the debtor in eash or, kind, secured 
or unsecured whether payable under a decree or order by a 
Civil Court or otherwise and whether payable presently or in 
future There is a decree in the present case against the peti- 
tioner who is liable to pay the mortgaged property is to be sold. 
The fadt that he cannot be made personally liable does not 
really affect the ‘question. I would therefore make the Rule 


(2) 11 R. C. 364; A. I. R (1938) Cal. 402; 178 Ind. Cas ‘seq; 42 C, W. N. 293 

(3) it K. C. 846 34. L. R. (1938) 2 Cai. 155; A. I. k, (1938) Cal. 369 18r 
f 5 3•42 C. W. N. 411. 5 

(4) L. L R. (1938) a Cal. 168; A I. K. (2, 38) Cal. 375 5 43 C. W. N. 415. 
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absolute ahd set aside the order of the learned Munsif. The 
execution ings are directed to be stayed Having 
regard to the conduct of the judgment debtor which is not at 
all honest, I make no order for costs in this Rule. 


U. K. M. 


(s.c ) (1939) 1s Ind. Rul Cal. 153 ; 183 I. C. 349 43 C. W. N. 95; 
A. I. R. 1930 Cal. 529 ; 69 C. L. J. ggg. 
SPECIAL BENCH. | 
Criminal References Nos. 2 and 3 of 1939. 
Present :—Dzssysaing C. J., Nasim ALi awp Rav, JJ. 


qth June 1939. 
EMPEROK 


p. 
HEMENDRA PROSAD GHOSH and another. 

Cr. P. Code (Act V of 1898) Sec. 932—Powes of vefecena—I. F. Code 
Act. (XLV of 1560) Sec. 12¢-4 and Sec 17— The “ Govesument’-— Within the 
meaning of-—Subordinate to the Gove mnoe—Government of ludia Act Sec. 9 
Ministers whether the Government. 

Aeid—That the ministers chosen from the elected representatives of the 
people of the Province forthe purpose of carrying into effect, if possible, and 
within prescribed limite, their wishes, and acting as advisers to the Governor, 
can not be described as Officers subordinate” to the Goversor within the 
meaning ot Sec. 49, Government ot India Act 1935. 

The facts appear from the Judgment. 

Sir 4. K. Roy (Advocate-General) aod Mr. 4. C. Roy Clouds dor the 
Crown. 8 uE a 
Messrs. N. K. Basu, S. N. Mukherjee, & C. Taluddar, Sukumar Diy, 
S. K Basu, Pashpati Bhattacharjee and P. N, Muhhirje—tor the Accused. 


Opinion—The two articles out of which these two 
references arises are alleged to be attacks upon the Council of 
Ministers in Bengal and it is complained that they are seditious 
and in breach of. 124A, I. P. Code, which provides: 

“ Whoever by words, either epoken: or written, ot by signs, or by viibi 
representation, or otherwise brings or attempts to briog into hatred or contemp! 
of excites or attempts to excite disaffection towards His Majesty or the Gorem 
ment established by law in British India, shall be, punighed with kw was 
for life or any shorter term, to which fins may be added, of with impria: 
which may extend to three years, to which Soe may he added, qr with . 

Sec. 17 I. P. Code, provides: 
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u The word ' Gavernmea:' denotes the person or persone authorized by lae 
to administer execu'ivs government ia any pert of British Lodia.® 
The questions asked are: Under case No. 3 of 1630 0 

whether the Hon'ble Ministers of Bengal are subordinate 
officers to H E. the Governor within the meaning of Seo. 49, 
Government of India Act, 1985 ? (b) whether the Council of 
Ministers should be considered as “Government established by 
law. 96 

Under case No. 3 of 1999 (a) whether the minist of. 0 
Province can be said to form a part of the executive Govern- 
ment of that Province in the sense implied by Sec. 17, I P. 
Code P 

The reference is under the first part of Sec. 432, Or. P. 
Code, and asks us specific questions but does not enable us to 
deal-completely and finally with the matter. The Government 
of India Act, 1935, defines the rights and duties of ministers 
and their relation to the Government of a Provinces. © , 

Sec. 49 (1) of the Act provides that : a D e 

tho executive authority’ (whichis the ume thlög in dtr opinion a bin 
suthosity to administer executive Government of a Province) ‘shall be exercised 
oo behalf of His Majesty by the G wordt either’ Uitou or throagh’ officers 
eudardinate to him.“ 

Ses. 59 (1) provides: 

“All executive ac ion of the Government. of a Province shall be expressed 
to be taken in the name of the Governor.“ 

See. 50 (1), provides : 

“There shall be a Council of Ministers to aid and saves the Governor ip 
the exercise of his functions, except io so far as be ie by, or under this Act, 
required to exercise his functions or any of them io his disoretiag.” 

Sec. 51 (I) provide: 

“The Governor's Minister shall be hosen ‘and summoned by bim, shall be 
sworo as members of the Council, aod Abau hold m dutiog bis pleasure.” | 

Sub-seo. (4) of Seo. 51 provides: jen. S i 
rde question whether any, and.if, ae was sender by slain 
to the Governor shall not be inquired:iatosiea ang Goat.” 

Bub-seo. (5) of Sec. 51, provides: 

“The fuoctions of the Governor under this section -with respect to the 
Chgosing and summoning and the dismiss of nifoisters, and with respect to the 
Gctermisation of their salaries, shall be exercised by bim in · his discretion.” 


1 4 * 44 —— 14 i 


é 


Rupanoa¢ Hemenpaa Pos =D GHOSH. 2 


Sec. 5 provides that he Instrument of [nsteuctions which 
it is proposed that His Majesty shall issue to the Goyernor 
shall he laid before Parliament previous to issue. In para. 8 
of the Instrument of Instructions issued to the Governor of 
Bengal it is stated: | 

“in all matters within the scope of the execu'iv: authority of the Province, 
gave in relation to functions wbich he is required by or under the Act to exercise 
in his discretion, our Governor shal] inthe exercise of the powers “conferred upon 
aim be guided by the advice of his Ministers, unless...” | 

Bec. 59 (8) provides: | | | 

The Governor shall make rules for the more convenient transaction of the 
business of the Provincial Government, and for the allocation among ministers of 
the said business in so far as it is not business with respect to which the Governor 
is by or under this Act required to act in his discretion.” ca 

There is no specific. provision in the Government of, India 
Act nor in any other Statute or Act which we are aware of 
vesting the ministry with executive functions. On the other 
hand such functions “shall,” in the words of Sec. 49 of the Act, 
“be exercised by the Governor either directly or through officers 
‘subordinate to him.” The use of the word “aid” in Sec 50 
does not, in cur view, Vest the ministers with any right to 
exercise executive authority, since such a construction woul 
be contrary to the clear provision in Sec. 49, nor, can the rules 
for the transaction of the business of the Government of Bengal 
made under Sec. 59 (8) of the Act override or alter, in law, the 
same clear provisions. Again, the Instrument of Instructions, 
which cannot be and does not purport. to be, in contradictien 
of the Act, clearly contemplates the Governor exercising the 
powers conferred. upon him (saye, where in certain instances 
specified he acts alone) “guided by the advice of his ministers.” 

he Instrument of Instructions contemplates the Governor, and 

not the ministers, 3 executive authority. The position 
appears to be that, unless the ministry oan be beld to consist of 
officers subordinate to the Governor within the meaning of 
Sec. 49 (1) of the -Act, it cannot exercise execute functions 
In our view, ministers chosen from the elected representative 
of the people of the Province for the -purpose of earrying into 
effect, if possible, and within pregoribed limits, their. wishes, 
and acting as advisers to the Gavarnor, cannot be described as 
“officers subordinate” to the Governor within the meaning of 
Sec. 49, Government of India Act, 1935. It follows arekar® | 
that although in popular language, the ministers may be 
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referred to as “the Govetamens” they ano not “the Govern 
ment“ within the meaning of Seca 17 and 124-A, I. P. Code. 
Whatever may — in Practice, the ministers are, in law, 
the Governor’s ad Msers. For these reasons we are of the 
opinion that the answers to all the three questions put to us 
is No. 
Alchough the Presidency 1 have, under Sec. 483, 
Cr. P. Code, the power to refer for the opinion of the High 
Gourt any question cf law whioh arises at the hearing of any 
case pending before them, it may be mMadenixablerrand in opr 
view in this cage it we sizable-—to make the reference in 
the form it came be ore ys. It has involved givin a deoiei 
on law, divoroad to some extent from the facts. {t may 
that when the learned Magistrates havo dealt with these charges 
according to law, the same matters may oome before this Court 
on appeal. The more desirable course ie for the Magistrate to 
use the gegand part of Sec. 43h, Or. P. Code, which provides 
48 p may Are b ce n any such case subjact to the 
sien pf the High Court on sugh reference. 0 adoptis 
this ooyrse, duplicity ` hparing in both Courts would probab 
be ayoided apd all the facts would be beforg this Court onga 
for all Seg. 295 (1), Goyerqamont of India Act, 1935, provides; 
"An appeal shall lie 10 the Federal Court from, any judamest, decree ag 
nal order of a High Contt io British Indie. if the High Coun certifies that the 
case involves a substantial question of law as to the igterpretetionn of this Act er 
any Order ia Council made thereunder, and it shall be the duty of avery High 
Court in British lodis to consider in every case whether or not any tuch questien 
is involved aod of its owo motion to give ot to withhold a certificate accosdingly.” 
In our opinion thig pase involves a substantial question ef 
law as to the Interpretation of the Government of Tudia Ath 
1935. But af the same time we are of the opinion that the 
decision “we hore given ſs aq opinion and not a judgment or 
degtee or final order of the Gq It may be that hereafter 
the “Same “matter wi come before us again after it has be 
calg with Prosidenoy Misgistrates, Acgordingty, we 


KJ 


b * 
give up cer Bente. 


* 


(8 c) (1939) 1s Ind. Rul. Cal. 159 ; A. I. R. (1999) Cal. 539 ; 
69 C. L. J. 344 183 L C. 433. 
Crimina! Appaal No 537 of 1938. 
« Present :—Hemnpaxson and Kuuwpxan, JJ. 
zoth December, 1938. 


Syed ABDUL JALIL and others | 
p. 
EMPEROR. 


d. P. Code (Ad XLV of 1860) Sec. 302— Conspiracy — Hut case — 
Euidence— Insuficient to support. : 

Held — That the conviction of conspiracy is based upon absolutely nothing 
and cannot possibly be supported. | 

The accused was aware of the place where the corpse was concealed and 
this is quite insufficient to support a murder charge. 


The facts appear from the Judgment. 


Messrs S. C. Talukdar and B. L. Ghose—for the Appellants. 
Mr. D N. Bhattacharjee —for the Crown. 


Henderson J.—The appellants have all been convicted 
of an offence punishable under Sce. 502 read with Sec. 120-B, 
Penal Cade, for conspiring to murder one Saharulla Bepari. 
In the Sessions Court a further charge was added to the effect 
that they also conspired to commit an offence punishable under 
Sec. 201 of the Cole. This of course is quite meaningless, 
If the body was in fact concealed, this was done in order to 
cover up the tracks of the successful conspirators. However, 
the learned Deputy Legal Remembrancer did not attempt to 
support this second conspiracy finding and it is not necessary 
for us to say anything more about it. It appears that Seharulls 
was a litigious and unpopular money-leader with several 
enemies. On January 8th last, he went to Kurigram where he 
had a case in one of the Civil Courts. He asked the appellant 
Tangura to meet him at the station ia the evening and to escort 
him home. He returned by the evening train accompanied by 
a doctor ‘Gafur Ali Sarkar and he left the station in company 
with prosecution witness No. 1. Pachaulla and the appellant 
Tangura, He has not been seen since. We accept the evidence 
of identification of the corpse which was eventually discovered 
and there is no doubt that he was murdered. The question for 
our determination now is whether it has been proved that the 
appellants conspired to murder him. 

The case, as committed by the learned Magistrate to the 
Court of Session, was extremely weak. In my opinion, it 
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could not be put higher than one of vague suspicion and it was 
not really worth committing at all. The reason for this is that 
the prosecution had met with a serious disappointment. They 
' hoped to get the evidence of Pachaulla who was one of the 
accused. But when it was tendered a pardon, he refused to 
accept it. When the case came on for trial in the Court of 
Session, an extraordinary thing happened. When Pachaulla 
was asked to plead, he stated that he was not guilty but that he 
would be Flad to tell the truth. He was then teudered a pardon 
by the learned Judge and was examined by the prosecution as 
their first witness. It is mainly upon the evidence of this man 
that the present convictions are based 


Put shortly his evidence is to the following effect: He 
was able to state that Saharulla was deal, bec vse according to 
him, he was an actual eve-witness of the murder He states 
that he and Tangura met the deceased at Tista Station and thea 
accompanied him hom They followel the railway line for 
some time and then took a path leading across some low lying 
land. Before they reached home, the other appellants and some 
other men, who wera lying in wait in a bamboo clump, came 
out and murdered the deceased. He was able tot recognize 
them by their voices. The appellant Dhara Baiyo gavo tho 
deceased a Cigarette and struck a much in order to light it. 
Then when the deceased put down his head. in order to light the 
cigarette, a man called Bhulla struck him twioo with a big knife 
on the neck The w tness then fled in terror; but he managed 
to see the dead body being dragged away. Jest before dawn 
all the appellants came to his house and told him that he was 
not to say anything about what he had seen. 


The learaed Judge before asking the assessors to give their 
opinion charged them at very considerable length ar he put 
before them several questions which they must answer. Among 
those questions was thiss Whether the story of the accused 
Pachaulla stanls corruborated in material particulars. He 
never asked them to coisider whethor it was true or whether it 
established a conspiracy as alleged by the prosecution, Actu- 
ally there was not a single word of a conspiracy or anything 
about it from start to finish. As the man’s own evidence is to 
the effect that he was innocent entirely, he was obviously not 
iu a position to throw any light on a conspiracy of which he 
Was not a member and about which he knew nothing. If his 
evidence is accepted as the truth and the whole truth, he and 
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e appelant Tangura were eye-witnesses, while the other 
Epari s ‘should have been tried by a jury on a charge of 
tiurdbt. Te présent conviction of 4 based upon 
abdotutedly nothin And ‘éahnot possibly be fppor ted. 
fet bh Sy pad! ve Cat a aaa Sg Ee AU a eee 
it only remains to consiler whether we should order a re- 
š 7 121 : be kel 2 ae t 5 7 * a g? a 11 7 
trial. The prosecution suggests that the appellant’ Tangura 
was a decoy. Phere is nothing ta he evidence of Pachaulla to 


suggest this, f tis admitted that he met the deceased at ‘the 
station at the request of the deceased himself and there is 


nothing to suggest tliat he had anythiag to do with the route 
chosen or that he led an unsuspecting - pan into a prepared 
ambush. The only thing proved against this appellant, tes 
Abtept the evidedcd of the Police Officer, is that’ he was aware 


Uf the iiae ‘Where the ‘corpse was concealed. This is quite 
Msuffcient to support & charge of murder . 
. i ' ' os : 


e charge against the other appellants wo ld depend upon 
the Fao ane of the ities Pachaulla wither side. as 
upported him as a witness of truth. According to the defence 
ie has implicated ¢he appellants falsely in order to save hig own 
skin. According tọ the prosecution “he himself had something 
to do with the murder and he suppressed all keomledge of it io 


8 deposition. His own conduct in connection with the case 


* 


does Hot suggest that he is a reliable sort of a man. Ip the 
Nomuditting Magistrate's Court the prosecution expected thst hg 
would’ give evidences in theif favour and he was oered # pardon, 
He refused to ,accbpt if aad ‘then in the Oourt of Session b 
volunteered to give pile ab without any offer being made fo 
him. The deposition which he actually gaye appear: to be 
marked with an entire want of frankness snd he has put forward 
u most uncbnvinding story; for ‘etaniple, we cannot} imagine 
Why the murderes should come to hii and give bim ad etitirely 
gratuitous lifotmation of thé plate Where they had cintealed thre 
orps: In bur opinion, it “would hot he Hight that the 


atipellants ‘should be retried on evitlenee of thts sort The 


Appen is aocbritdgly Allowed; the cohvictions andthe Gntenges 
150 o due appellants Aro set Adie and thè unn be ber at 
erty immediate). i 
Khundkar, J.—I agree. 


(s c) ie Ind Ral. Cal 2:9; 43 C. W. N. 10303 A. I. R. (1 30) Cal. 
667 ; 184 l. C. 423. 
x Appeal No. 5 of 1939. 
Prosent :— HENDERSON and KHUNDKAR, Jf. 


Ach July, 1939. 
SUPERINTENDENT awe REWEMBRANCER or LEGAL 
AFFAIRS BENGAL, 

g. 

KSHITISH CHANDRA BANERJEE. 


4, P., Code (Act V of 1898) Sec. 4197—Appeal~—The Bengal Food 
Aduluration Act (Act Vi of rorg) Sec Ó read with Set, 21 (Vince. — Juterpre - 
io Sec. & and Sec 20—Adulterated mustard otl—~Analised ~ Not genuine — 
Conviction — Presumption. 


. Under Sec. 4 there is a presumption that the article is not genuine. Under 
Sec. 6 genuine musterd oil must be derived troin musterd seeds. The presump- 
tion is rebutted if the accused calls evidence which satisfies the Tourt that the 
article lo question is derived exclusively from mustard seeds. 


Under Sec. 14 (2) of the Act the certificate of the analyst is made evidence 
without formal proof, but there is no presumption that it is accurate. 


The Chemical Assistant in the Test House who made the analysis is 
thoroughly competent and formed the opinion that the mustard oil was genuine. 


Held - That the presumption has been rebutted. 

The facts appear from the Judgment. 

Messrs. S Af. Bose, S, X. Bisu and A. K. Batu for the Crown. 
Mr. Probodh Chandra Chatterjee— for the Respondent. 


Henderson, J.—This is an appeal by the Local Govern. 
ment under Sec. 417, Cr. P. Code, against an order of acquittal 
passed by the learnod Sessions Judge of Jalpaiguri. The accused 
was convicted by a Magistrate of an offsnce punishable under 
Sec. 6 read with Sec 21, Bengal Food Adulterayon Act. The 
appellant has a shop in a BAZAR named Barnes in the District, 
of Jalpaiguri. On July 21, 1938, tho Assistant Health Officer 
purchased 12 ounces of mustard oil for the purpose of chemical 
analysis. In accordance with the procedure laid down under 
the rules, the oil was placed in three bottles which were scaled, 
one of the bottles being made over to the accused. Ono bott! 
was sent to the analyst employed by the District Board. Th» 
accused’s bottle was sent at his request to the Government Test 
House at Alipur to be analized. As a result of the analysis 
made by the analyst of the District Board, which showed that 
the oil was adulterated, the accused was put on his trial ans 


al 
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convicted. The point of law urgeg on behalf of the Crown in 
the appeal is concerned with the interpretation of Sec. 4 and 
Sec. 20 of the Act. Bec. 4 lays down thet in certain circumstances 
a presumption is to be drawn that the article in question is not 
genuine, There can be no doubt that if the PE given by 
the District Board analyst is accepted, in view of the rules 
framed by the Local Government under Sec. 20 (2) (a), the 
Mustard oil was not genuine. It is plain from his judgment 
that the learned Sessions Judge appreciated this, But acoord- 
ing to the submission of the Crown he has stultified this 
Provision of the law by the way in which he dealt with the 
question whether the presumption had been rebutted. 


The learned Advocate-General put forward two points. 
His first contention was that the presumption could only be 
rebutted by following the oil from the mustard seeds through- 
out the process of manufacture right up to its arrival in the 
shop of the accused and demonstriting thit no deleterious 
substance had been introduced. In the second place he argued 
as an a'ternative that the only other way in which the presump- 
tion could be rebutted is by the accused proving that there was 
no adulterant common or rate, of any sort in the oil. In support 
of the first proposition, he relied on a series of English cases 
which were concerned with the interpretat on of Sec. 6, Sale of 
Food and Drugs Aot of 1875. Under the provisions of that 
section, no person shall sell to the prejudice of the purchaser any 
article of food which is not of the nature, substance and qual ty 
of the article demanded by the purchaser under a penalty. 
Sec. 4 makes provision for the raising of a presumption in cir- 
cumstances similar to those in the Benval Act. 

Tho first oP these decisions is that in Hunt v. RICHARDSON 
(1) which was heard bv a Coart of five Judges in the Kings 
Bench Division. They differed by 3 to 2. They were largely 
concerned with the meaning to be attached to the provisions of 
Sec 6 wh ch have no application to the Bengal Aot. The only 
decision wh'ch goes so far as the contention of the learned Advo- 
cate-Geueral is that in JENKINS v. WITIIAus (2) decided last 
April in wh ch the accused was not represented. In my opinion 
the weight of the decisions is not in favour of this contention. 


1) 60 8. 88 ; 25 Cox. C. C. 44t 32 T. L. Kk. 569; 14 L. G. R. 854; 
as 8» J f! 3853 8- I. J K B. 1360; (1916) 2 K. B. 446, 
(a) (1939) 160 L. T. 507. 
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Then a :a'n all these cases were concerned with milk wh ch is 
potea d fferent commodity from mustard oil. It is pr duced by 
w animal and sold w.ibin a few hour: of its production There 
an be no dito ty in trac hg its history in aay particular 
nsigument from the animato the distributor. If such a rule 
vera to be applied to mustard oil, the burden cast upon the 
weused would be one which it would bo quite impossible for hm 
to dsc arge. 

The que tion really depe ids upon the term; of Sec. 4 aid 
Sec 6. The presumption raise under Sec, 4 is that the article is 
not geanine. Sec. 6 lays down that mustard oil must be derived 
exclusively from mu tard seeds. We cwn t fiad ary werraut 
for the proposition that the accused person can be tied dowa to 
any part'c lar method for establishing his defo 1s. On the 
second point the judgment of the learned J ud ze was oriticiged 
with regard to this passage: 


“The only conclusio |i I can conata on the evidence and the twa reporte 
„ots me is that tha report sad nitte 1 by tha defenca comes nearar to showing 
that the oil is pure mustard oil thin the re ort of the prosecution to showihg that 
ls adulterated. In my opinion wisn tha con naa adulterants ate ptoved to be 
absent, the prosecution should show what the actual adulterant is Bocauso the 
presumption arising under the rules is for all practical purpose rebutted.” 


The oontention of the learne! Advo a‘e-General was that 
this is to render the provisions of Sec. 4 nugatory. He co itoa- 
ded that the true posit: on ig exactly the opposite and tat the 
presum tion is not rebutted unless tie accused himself proves 
tat no adulterant of any sort is pre.eat. In our judgm ont 
ie ther of the e views is coreecs. If the learned Judge maant 
that wien the accused shows that none of the c mmon adulter- 
ants was present, the Court mist hold that the-presum tion 
his been rebutted, then in our opinion he went too far. In tho 
pre-ent case unless he was preparel to hold him olf on tie 
evidenca that the presumption was fully rebutted, he sh ould 
uphold tie conviction Oa the ot ier hand the contention of the 
learned Adv ocate-Gen ral g es too farin tie otier direct on a; 
it ignores the precise point which ths accised has t? prove. I 
will repeat the relevant provis' ons of that Act. Under Sec. 4 
there is a presumption that the article is not genuine. Under 
22. 6 genuine mustar l oil must be derived from mustard seels. 
The B is rebutte l if the accused calls evidenze whic. 
fatishes the Court that the article in question is derive 
exclusively from mustard seeds, 
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Turning to the facts of the present cise, the fi-st point fir 
d-tsrmination is whether the presumption is to be raised at ali. 
Under Sec. 14 (2) of the Act the certificite of ths analyst is 
mide evidence without formal proof, but there is no presum)- 
tion that it is accurate. In the present case we have conflicting 
reports by two experts whose integrity has not been and cannot 
be calle] in question. It is thus abundantly plain that errors 

“are possible and a slight variation from the standard might 
justify the Court in refusing to raise a presumption at all. In 
the present cise the Dis ric? Board analyst found nothing wrong 
with the iodine value. Both the analysts found that the 
saponification value was excessive. In these circumstances we 
are of Opinion that the presumption should be raised. It 
remains to be considered whether it has been rebutted. It has 
been proved that noae of the common adulterants was present, 
This has obviously taken the accusel a very long way towards 
his goal. The Ciuemicsl Assistant in the Government Test 
House who mide the analysis is thoroughly competent. He 
formed the opinion that the mustard oil was genuine. He 
further explaine! that differant mustard seeds give different 
saponification value owing to the peculiar properties of the 
serds. This is quite enough to account for What was found in 
the present case. We accept that opinion and in view of that 
opinion, it must be held that the presumption has been rebutted. 
The appeal is dismissed. 


Khundkar, J.— ! agree. 
x. 


(s. c.) 43 C. W. N. 21; A. I. R (1938) Cal. 549; t2 Ind. Rul (Cal) gr. 
Civa Reviston Case No. 1 60 of 1988. 
Present: —8 K. Guoss anp Epouey, JJ. 
6th. May, 1938. 


JATINDRA MOHAN BANIK 
9. 
SURENDRA MOHAN ROY CHOUDHURY. 
Bengal Apricaltural Debtors (Act VII ef 1936) —Sale held in exteution— 
Sals podterds 4 be distributed amongst creditors —Proceedings for rateable distri- 
bution ponding—Notite under Sas. 34 for stay of proceedings if lies. sa 
Aftat the sale took place in exacation but before the sald proceeds were 
distributed rateably amongst several créditor, the ju igmem - debtort applied 
under Sec. 8, of Bengal Agriculiural Dabtors’ Act and a notice under Sec. 44 
was served upon the executing Court but it refused to stay. On motion to High 
Court, l i 
Held ~That once a səla has taken place the debt has ceased to exist to the 
extent of the purchase price and therefore there is oo proceeding pending with 
regard to the amount of debt ia the Civil Court. 
Held that ~The the various kinds of proecedings taking place between sale and 
its confirmation will not keep tha proceadings pending with regard to the debe. 
Held alto — Taat applicaions for rateable distribution, tor setting aside a 
sale and so on are extraneous matters and ara oot procesdings with regard to the 
mentioned in the notice under Sec. 34. 
Held further That as after sale no proceedings remain with regard to the 
debt, no not ice under Sec. 34 lies. ' 
Appeal against the order of the Sub-Judge of Mymensingh. 
The facts appear from the Judgment. 
Messrs. E. N Das and K. B Bagchi-for the Petitiones. 
Messrs. Æ. C Gupta, B. C. Das and Monohar Chatterjee —for the Opposite 
Party. 5 


Order. — This Rule raises onco more a question regarding 
the application of the Bengal Agricultural Debtors Act in the 
matter of stay of proceedings in an executio hase in a Civil 
Court. The petitionurs in this Rule are the 6 
There were three decrees upon which three execution cases 
were started. In Money Execution Case No. 87 of 1936 for a 
decreetal amount of Rs. 4,100 the sale took place on March 10th 
1937, the auction-purchaser boing a third party for a sum of 
Rs. 3,085. Before that date, on March 4th, 1937, an order for 
rateable distribution was passed in another Money Execution 
Case No. 86 of 1936. The actusl amount to be distributed 
among the three deoree-holders was not settled until January 
19th, 1938. Before that on December 18th, 1927, notices under 


82 
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Bec. 34, Bengel Agricultural Debtors Act were received. The 
learned Judge below by his order datel January 15th, 1938, 
refused to stay proceedings relying on the case in RAMENDRA 
Nara MoxpalL v. Daanansoy Monpat (1). The contention of 
the petitioners is that the debt of the judgment-debtors had not 
been wiped out as a result of the sale on March 10th, 1987, 
because the question of rateable distribution was pending and 
that question was not decided until after the notice under 
Sec. 34, Bengal Agricultural Debtors Act had been received. 
This matter has com» before us many times and among the 
cases previously decided the following have been cited: Jaca- 
BANDHU v. BHUSAL Beparr (2), RaMENDRA Nara MONDAL v. 
DuananyJoy MON DAL (I), and JATINDRA Mouan MONDAL vV. 
Eraur Bux (3). They do not support the petitioner but a 
distinction is sought to be made in his behalf on the ground 
that in all these cases the auction-purchasers were the 9 
holders. But that distinction does not seem to be relevant 
since the decree-holder auction-purchaser is also liable to an 
order for rateable distribution under Sec. 73, C. P. Code. The 
trend of decisions of this Court is to the effect that once a sale 
has taken place, the debt has ceased to exist to the extent of 
the purchase price and therefore there is no proceeding pending 
with regard to the amount of the debt in the Civil Court and 
so at the stage notice’ under Sec 34, Bengal Agricultural 
Debtors Act can have no effect. As between the sale and the 
confirmation thereof various kinds of proceedings may take 
place, hut those will not be treated as keeping the proceedings 
pending with regard to the debt whieh is mentioned in the 
notice. Weare not prepared to extend the operation of the 
Act by reason of other matters coming in after the sale such as 
applications för rateable distribution, for setting aside a sale, 
and soon. This view is confirmed by the previous decisions of 
this Court. In that view, the order complained against should 
not be interfered with, The Rule is discharged with costs, 
hearing-fee one gold MOHUR to be divided amongst the two sets 
of opposite parties. * 
U.K.M. 


Rae NCE —•2.————— EEEE EAEE AREARE AEE EESE EEEO STAEG EESE 
(1) 11 R. C. 329; A. I. R. (1938) Cal. 261 ; 178 Iod. Cas, 186 42 C- 
W. N. 218 


(2) 11 R. C. 343 ; A. I. R. (1938) Cal. 256; 178 Ind, Cas. 344; 41C 
i W. N. 217. 


(s c) I. 1. R. (1039) 2 Cal. 168; A.I. R (1939) Cal. $94 ; 69 C. L. J. 
480; 43 C. W. N. 636; 84 I C. 345; ta Ind. Rul, Cal. s84. 


Civil Rule No, 178 of 1939. 
Present: — Eporxx. J. 
17th March, 1939. 


BISWANATH DAS. 
p. 
KHEJERALI MOLLA. 


Civil Prxedure Code (Act V of 1908) K. ) G) Or. XXXU11,—Application 
— Forma pꝛupstis— Court- fees — Recovery of a sum of money - pay Court-fes 
— Application to sue in forma pauperis— Rejecting the application to sue in forma 
pauperis— Refusing to allow the applicant to suo as a pauper wader Or. XX XIII. 
R 7 (J To deposit the full Court-fee in respect of the relief. claimed—Limita- 
tion Act Sec. 1 — Application to sue—Mala fide defect of jurisdiction. 

Held—That after the rejection of a pauper application, the Court had no 
power to give time for the presentation of a plaint or to treat that the old appli- 
cation as a plaint in the suit, with the result that, where an application to sue in 
forma pauperis is rejected, and the applicant seeks to deposit the full Court-fee 
in respect of the relief sought, the suit must be considered for the purposes of 
limitation to have been instituted only after the*payment of the requisite Court- 
fees and not at the date of the presentation of the petition to sue as a pauper. 

Held again—That the observations made by the Judicial Committee iu 
Skinner v. Orde (2 A. 341; 61. A 126; 3 Suther 627; 4 Sar. 31 (P. C.) whero 
applicable in such a case and they decided, on the basis of that decision that, 

"if the position under the law is, as it must be held to be the case, that 
the plaint was before tne Court, and it wasa document on which proper 
Court-fee bad not been paid by virtue of a refusal of the prayer of the plaintiff, 
to sue as a pauper, the provisions of Sec 149, C. P. Code, could come to the 
assistance of the plaintiff.” l 

Held also — That the expression "ia the ordinary manner” can only mean 
that the applicant must present in Court, a duly stamped plaiat which as regards 
limitation will be effective only from the debt on which it is preschied. 


Held further—That, even if application for the rejection of the pauper 
application were totally igoored, any discretton whicn the Court may have to 
Covert a pauper application into plaint should not be used in a case. 

Appeal against the order of the Munsif of Alipore of (24-Parganas.) 

The facts appear from the Judgment. 

Messrs. G. N. Dus and B. B. Das Gupta—for the Petitioner. 

Mr. S. Æ. Chatterjee - ſor the Opposite Party. ae 


_Order.—This Rule is directed against the order of tha 
Third Munaif, Alipore, dated December 23rd, 1988, whereby he 
refused the petitioner perm'ssion to convert a piaint attached 
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to an application to sue in IN FORMA PAUPER!S into a regular 
plaint with effect from the date of the pre entation of his 
pauper application and directed that the petitioner's plaint 
should be registered with effect from the date of filing court- 
fees in the Court below and not with effect from the date upon 
which the pauper application was presented. The relevant 
facts connected with this matter are briefly as follows: On 
April 11th, 1938, the petitioner applicd in the Court of the 
learned Munzif to sue the opposite party IN FORMA PAUPERIS for 
the recovery of 4 sum of money alleg.d to be due to him by 
Khejer Ali Mollah. the opposite party, uader a mortgage bord. 
The case was ee as pauper cise, 112 of 1938 While 
this particular Case was pending, a similar application filed hy 
the petitioner in case No. 88 of 1938 was dismissed by the 
learned Munsif on October 31st. 1938, on the ground that the 
applicint had the necessary mans to en:ble him to pay the 
court-fees due in respect of the relief sought by him in that 
case. Thereafter the requisite steps were taken in connection 
with case No. 112 of 1938 to hear the matter under Or. XXXIII 
R. 7, C. P. Code. Hajiras were duly filed but on November 
5th, 1938, the petitioner applied for time which Was granted 
until November 26th, 1938, which day was fixed for the peremp— 
tory hearing of the case. On the latter date, the petition 
filed a further application for time in which he informed the 
Court that he did nat think it proper to prosecute his applica- 
tien to sue IN FORMA PAUPERIS and asked that he might be 
allowed to carry on the suit by paying the proper court-fces, 
and by converting into a regular plaint the plaint which was 
filed with his panper application. The learned Munsif on 
ryceipt of this application dirccted that the matter should be 
put up on December 17th, 1938, for further hearing. On this 
date the petitioner filed two further applications, in the first of 
these applications he repeated the request contained in the 
petition which he had filed on November 26th, 1938, and iv- 
formed the Court that he had filed court-fees to the value o 
Rs. 90 payable on account of the relief sought by him in the 
mortgage suit. In the second application he asked that bis 
original pauper application should be rejected and requested the 
Gourt to pass orders for the registration of the "plaint attach ed 
to his pauper application on acceptance of the requisite court 
Toes. The learned Munsif heard the parties with reference t° 
this matter and, on December 23rd. 1938, he then made tbe 
order against which this Rule is directed. 3 
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It follows from the recital of the abovementioned facts that 
as the matter stood before the learned Munsik on December 
ijth, 1938, he had been asked by the petitioner (1) to reject 
the application to sue IN FORMA PAUPERIS which had been filed 
ou April 11th, 1938, and (2) to convert the plaint which yas 
tached to and formed part of the original application into an 
ordinary plaint. Ir also appears to have been the wish of the 
applicant that the conver,ion should take effect from April 
Lith, 1938, in order that the relief sought by him in the mort- 
ige suit might not become time-barred under the Law of 
Limitation, The learned Munsif by his order dated December 
23rd, 1938, granted the petitioner’s request to the effect that 
his pauper «pplication should be rejected. From the circuns- 
tances 10 1 90 the order was made, it must be taken to bo an 
order under Or. XXXIII, r 7 (3), C. P. Code, refusing to allow 
the applicant to sue as a pauper. Tho learned Munsif also 
directed that the court-fees should be accepted with elfeet from 
December 17th, 1938, and not from the earlier date. This 
erler, therefore, ag it stands, would probably have the effect of 
making the petitioners Mortgage suit time-barred and it is on 
tits account that he is anxious to have it set aside. 

The question far con derat on is whether, after refusing 
te petitioner’s applicat on to sue as s pauper on payment of the 
r-quis.te amount of court-fees due in respect of the retief sought 
hy the pet tu ner, the lear ed Munsif should hive allowed the 
petit Or 10 convert his pauper appl cat on into a plain with 
ect from fhe dace on whieh tae applesvion to sue in forma 
pauperis was filed. In the first place, it may be mentioned that 
an unstampeg, pia nt was attachedgto the original pauper applica- 
ton on April llth, 1938, Or. XXXIIL r. 2, C P. Code, requires 
that every application lor pefusission to sue as a' pauper shall 
contains the part culars required in regard to plaints in suits. 
Having regar: th ref re to tho express requirements of this 
rile, the unstamped plint must be regarded as an essential part 
ci the application to sue in forma pauperis, which standing 
alone, did not contain the essent al particulars which the law 
requires in the case of plaints. The decision in tis case mainly 
depends upon the view which should be taken of the effect of an 
order refusing an application, to sue in form, pauperis under Or. 
AXXIII, r. 7 of the Code and we are not dircçetly ecneerned 
with the effect of a summary order of rejection und r r. 5. 
Alter refusing a pauper annlietinn ie it open tg the Court to 


33 
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treat the criginal applie tien as a plaint in the suit cr after such 
refusal, will it be necessary for the unsuccessful applicant to 
institue a fresh suit in the ordinary way? The views which 
have been taken with regard to this question in this Court and 
in oth r High Courts ar: by no means uniform, In AUBHAYA 
CuHakan Dey v. Bisseswart (I) it was he'd that, after thy 
reject on of a pauper appliertion, the Court had no power t. 
give time for the presentation of a plaint or to treat the od 
applicat on as a plaint in the suit, wit the result that, where an 
application to sue in form pauperis is reject*d, and tie appli- 
cant sceks to deposit the full court-fes in r-spect of the relief 
sought, the suit must bs consid red for the purposes of limitat on 
to have been instituted only after the payment of tie requis te 
court-fees and not at the date of the presentation of the petition 
to sue asa pauper. The learned Judges considere | the effect of 
certain observations mide with reference to paper applic tions 
by the Judicial Committee of the Privy Council in SKINNER v. 
Orbe (2) but they held that that case was cleanly distinguishable 
because in the ma'ter before their Lordships of the Judicial 
Comm ttee, there was no order rejecting the application, 
Although the learned Judges in AUBHAYA “CHARAN DEY v. 
BISS SwA RI (1) in the course of their judgment refer to the or ver 
of May 16th, 1891, as an order of rejection the order in question 
appe ira to have been made under Sec 409 of the C de of 1882, 
which corresponds to Or. XXXIII, r. 7 of the new Ccde It 
was not therefore an oider of summary rejeet on but an order 
refusing the applicant permission to sue ds a pauper.. 


A view conirary to that which was expressed in AUBHAYA 
CHARAN Dry v. BISSESWARI (1) was tiken by this Court in 
JAGADISWARI DEBI v. ‘TINKARI Brgr (3. In that case the 
learned Judges were dealing with a pauper application which 
hid been refused but they held that the observations made by 
the Judicial Committce in SKINNER v. ORDE (2) were applicable 
in such à case and they decided, on the basis of that decision, 
that | 


“if the position under the law is, as it must be beld to, be the case, that the 
plaint was before the Court, and it was a document on which proper court-fee had 
not been paid by virtue of a refusal of the prayer of the plaintiff to sue as a paupe!, 

r ⁰⁰⁰¶yꝗp d a, — . — anal 
(1) 24 C. 889. | | 

(2) 4 Sar. 31 (P. C.) ; 3 Suther 627; 6 I. A. 126 ; 3 A. 341. 

(3) 8 K. C. 414; A. I. K. (1936) Cal 28 160 Iod. Cas. 586 ; 62 C. 711. 
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de prowistuns Of Sec. 149 C. P. Code, could come to the assigance of the 


te 
pimul 


It must there’ore be cons'dered wh'ch ol these con{Lcting 
yews is Correet, The carter view has been adopted bya Full 
bench of the Allahabad High Cont in CHUNNA MAL v. 
Biuaawant  Kisuore, (1) in which it was hold that, 
it th: Court ha; refused to allow an applicant to sue as a pauper 
un er Or, XXXIII, r. 7 (3) C. P. Co €, th nthe Court cannot 
uler Sec. 14) 6% Code allow the applicant to pay the 
requisite court-fee anl to treat the aoplication as a plaint, A 
mir view was takea by the Lahore High Court in ALopr 
PARSHAD v. Gappr (2). The later view is similar to that which 
was accepted by the Pune High Court in Bank oF Boar, LTD. 
v. RAMCHANDERJT Momares (3) and was followed by this Court 
ii KALIDAS! De St v. Santos KUMAR PAL (4). The decision 
in AUBHAYA CHARAN Dey v. Brsseswarr (5) appears to have been 
mainly based upon the provisions of See 413, C. P. Code of 
1582, which has been reproduced with slight verbal alterations 
„ tao present Code asir, 15, Or. XXXIII, which reads ag 
fellows s 


An order refusing to allo v the applicant to sue as 2 pauper shall bea bar 

% any subsequent application of the like nature by him in respect of the same 

rgbt to sue; but the applicant shall be at liberty to institute a suit in the ordi- 

nary manner in respect of such right, provided that he first pays in costs (if any) 

ncurred by the Government and by the opposite pariy in opposing his application 
lor leave to sue as a pauper.” 


It is true that the Code of 1882 contained no scction corre S- 
pndng to Sec l4? of the present Code, but, even if such a 
section had been in existence at the time of the ad cision, it 
cald have made no differ nc ther:to in view Of tho line of 
reasoning which was „dop'ed by the karned Judges who decided 
AUBHAYA CHARAN Dey v. BISSESWARI (5). In order that See, 149 


— —— eamm rer aane ae Ne ce a a  o mpr aman 
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(1) 9 KR. A. 145 (F. B.); (1936) A. L. R 732; L L. R. (1937) All. 22 
(1936) A. L. J. 760; A. I. R. (7936) All. 584 ; 164 Ind. Cas. 305, 

(2) 10 K. L. 2; 3 P. L. R. 158 ; A. I. K. (1937) Lah. 151; 169 Ind. Cas. 
308; 7 L, 831. 

(3) lod. Rul. (1529) Pat. 521 ;. 11 P. L. IJ. 55; A. L R, (1929) Pat. 637; 
118 Iud. Cas. 329 ; 0 Pat. 439. 

(4) L L. R. (1939) 1 Cal. 112 >u R. C. 513; 179 Ind. Cas. 271; A, J. 
R. (1938) Cal. 730. 

(5) 24 G. 889. 
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may become operative, there must he a doc! m nt (bef. re te 
Court in respect of whieh the Court in its di: enetion max allow 
any deficiency of court-fees to be made geol. The learn; 
Judges decided that the original application could not be treat. 4 
as a plaint after it Lal been rejected. It follows therefore th., 
in their view, there was no document before the Court in respet 
of which a provisi en such as Sec. 149 of the Code could hay. 
had any applicition. Ihe cecision in JAGADISWARI DEBI v, 
Tinkakr BIEI (I) on the other hard, preeecded on the assump. 
tion that the plaint was still before the Court and had not be. 
rejected by reason of the refusal to allow the applicant to su 
in forma pauperis. In other words, that Ceutsion treaʻel tj» 
original application as a sert of c Mposite document consisti y 
of a plaint plus an application to ue in forma pauperis. . 
already pointed out, tie learnca Judges who decided JAGAtis. 
wakt DEBI v. Trxkarrt BIBI (1), Lasel their ceeision many 
upon certain observations made by the Judicio] Committee 
the Privy Council in SKINNER v. Orne (2). Their Lerdships in 
the later case were dealing with the cise of an applicant who, 
after prosecuting for some time a bona fide application to si. 
in forma pauperis, pending an enquiry into his pauperhm. 
obtained funds which enabled him to pay the court-fees. No 
order had been passed refusing bim permission to sue as i 
pauper, but, having regard to the circumstances of the case, he 
was allowed to convert his original application into a plaint wit! 
effect from the date upon which that application was filed, The 
case in question was decided under the C. P. Code of 1559, 
Secs. 308 and 310 of which have been, slightly re drafted ani 
reproduced in the present Code as rr. S and 15 of Or. XXXIII. 
Their Lordships pointed out that: 

“the Act prosgdes what shall happeo if the prayer of the petitjon be granites 
by Sec. 308 It also provides by a Sec. 310 what shall be the effect uf a rejeciio3 
of the peution, But this case is one which the statute has not io terms provides 
for, The intention of the statute evidently was that unless the petition wi; 
rejected, as it contended all the materials “of the plaint, it should operate as 4 
plaint without the necessity of filling a new one.” 

They went on to say: 

"There are no negitive words io the Act requiring the rejection of the plain“ 

under circumstances like the present, nor anything in its enactment which would 


„cc ⁰¼qͤ ———— A——j:, Same a 7 
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oblige their Lordships to say that this petitioa, which contains all the requisites 
which the statute requires for a plaint, should not, when the money has been 
paid for the fees be considered as a plaint from the date that it was filed.” 


There conclusion was to the effect that in the ciroumst inces 
of the case: 
the petition to sue as a pauper became a plaint, and under the statute the 
suit must be deemed to be instituted when that application was filed.“ 


The, were, however, carefull to point out that 


“supposing there had been any fraud found by the Judge, the consideration 
which would determine the judgment would then have been different.” 


As point d out by Sulaiman, C. J. and Bennot, J. in tho 
Allahabad decision cited above, there Lordships of the Judicial 
Committee nowhere stet d taat, even if tie application to sue 
as pauper be rcd the plaint still stands and cema‘ns no- 
disposed of untill somo seperate order is passed with reference 
toit. Onths other hand, it was apperant that thefr Lordships 
intenled to lay down that, where an application was granted, 
the position was governel by the old Sec. 308, and where tha 
application was rejected, the position was governel by Seo. 310. 
In my view the decision of the Judical Committoo of the 
Privy Council as it Stands, is merely an authority for the 
proposition that on tho analogy of the provisions of See. 308 
of the Cole of 1859, which corresponds with r. 8, Or. XX XIII 
of the present Code, a bona fide applicant to sue Forma pauperis, 
whose apple ition has not been ahea ly refused, may be allowed 
to convert his application into a plaint which after it has been 
so conversed shouid be deemed to have been filed on the date 
upon which the original application was presented to the Court. 
It is, however, quite clear from the terms of the judgment that 
their decision would have been different if they had been 
d aling with acase in which the petitioner’s application had 
been refuse | under Sec 306 (which corresponds to Or. XX XIII, 
r. 7 of the new Code) or with a matter in which the applicant 
hal presented a pauper application mila fide or with intent to 
defraud the revenue. 


It follows therefore that having regard to the provisions 
of Or, XXXIII, r. 8, C. P. Code, the original application should 
Œ deemed to be the plaint in the suit when the application to 
due in forma pauperis is granted, It may also be so treated in 
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the ease of á bona fide application in circumstances such as thöe 
which were present in th- case with which their Lordships of 
the Judicial Committee were dealing in SKINNER v. Ord (1), 
and JANAKDHABY SUKUCL v. JANKI Koes (2). Different consider- 
ations, must, however, apply when, as in the present case, an 
application to sue in f: rma pauperis his been refused under the 
provisions of Or. XXXIII, r. 7 (3), C. P. Code. In sucha 
case the applicant charly c mes within the scope of Or. XXX- 
III, r. 15, of the Code. The order of refusal will therefore 
aot as a bar to any subsequent application of the like nature by 
hirn in respect of the same right to sue, but hə will be at liberty 
to institute a suit in the ordinary manner in respect of such 
right provided he first pays the costs incurréd by Government 
and by the opposite party in opposing his application for permis- 
sion to sue as & pauper. 

It seems to be quite clear from the language of r. 15 that 
the intention of the Legislature is not to allow an unscessful 
applicant to freat his pauper application as a plaint with effect 
from the date on whieh it was originally filed. It allows him 
to institute a suit in the ordinary manner in respect of the 
right which he claims but only after he has paid the costs due 
te Government and the opposite party. In my view the ex- 
pression “in the ordinary m nner“ can only mean that the 
applicant must present in Court a duly stamped plaint which as 
regards limitation will be effective only from the date on which 
it is presented. Such plaint must fulfil all the requirements of 
Or. VII, O. P. Code. If it had been intended that, after refusal 
to allow the applicant to sue as a pauper, the suit might. be con- 
tinued on the basis of the original applicition, there is little 
doubt that language similar to that which has been used in 
r. 8 would hava, been employed in r. 15 Rule 8 expressly 
stated that, where the application is granted, such application 
shall be dermed to be the plaint in the suit. No such language 
has been used ia r. 15 and to my mind the manner in which 
thie Rule has been drafted indicates clearly that any suit which 
the applieant my wish to file unter this Rule shall not relate 
back to the original pauper application but must proceed upon 
the basis of fresh plaint. presented in the ordinary manner. 
The Rule wa, mn ae deliberately framed with the intention 


(1) 4 Sar. 3 (P. C.); 3 Suther 637 ; 6 l. A. 126 12 A. 241. 
(9) 28 C. 467. 
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of Ksemraging frivolous or dishonest applications to suc in 

forma pauperis. In this connection, I agree with, the views 


expressed by Abdul Rashid, J, in Aor: Paksaan v. Garri (1). 
In that case’the learned Judge observed that: 


“the application to sue in forma pauperis is a potential plaint. If it is 
rejected under r. 5 Or r. 7. it never tipens into a plaint. If the application 
ripens into a plaint, then tne date of the instiution of the suit shall relate back 
ty the Gate of the filing of the applicationéto sue in forma pauperis. Ifon the 
other hand such an application is rejected, it cannot be deemed to be a plaint and 
the papmeat of the court-fee after the applic uian to sus in forma pauperis has 
deen rejacted cannot revive a potential plaint which ceased to exist when the 
application tó sue in forma pauperis was rejected.” 


Tie lear ied Judge went on to say: 


“Where therefore an application for leave to sue in forma pauperis is 
fejecied under Or, XXXIII. r. 7, there is no proceeding before the Court and 
the plaint canvot be said to remain, and an order granting the plaintiff permission 
to pay court-fees cannot be deemed to be one under Sec. 149 and the suit must 
be held to have been instituted on the day on which the court-lee is paid.“ 


The learned Advocate for the petitioner places some reliano- 
upon the provisions of the Explanation to Sec. 3, Limitation 
Act, which states that, in the case of a ptuper, a suit is institu- 
ted when is application for leave tosue asa pauper is made 
but, as pointed out by Banerji, J. in JANAKDHARY SuKUL v. 
JANKI KOER (2) : 


“This provision must no doubt be takén to have reference to a case in 
which such application is granted, and it ie not intended to apply to a case in 
which the application to sue asa pauper is rejected.” 


It follows from what I have stated above that, in, my 
opinion, the correct view of the law has been taken in AUBHAYA 
CAR AN Dey v. BISSTSwART (3); afd Tam not proqared to follow 
the later decision in JaGddiswakt Desr v. TIVKART Bisi (4), 
In this view of the case, thé ledrned Munsif, after refusing, ths 
potitioner's application to suè A h pauper quite propérly refused 
to allow Him to convert His apfpfidation into a plaint with effect 
= 3 

(1) 10 R. L. 32; 39 P. L. R. 158; A. I. R. (1937) Lab. 151 ; 169 Ind. 

ü A 17 L. 831. 

3 g 
60 24 C. 88. 3 3 : 
(4) s R. C. 414; A. I. R. (1936) Cal. 28 ; 160 Ind. Cas, 586 62 C. 711. 
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from the date, upon which the pauper application was filed. 
The only. point in which his order, dated December 23rd,: 19306, 
may be said to be ine rect is with ref: rence to his decision ty 
the effect that the applicant should register his plaint with effi ct 
from the date on whic th: court-fees were filed. Having 
regard to the provisions of Or. XXXIII, r. 15, C. P. Code, the 
correct order would have been to direct payment by a specified 
date of the costs (if any) incurred by Government and the 
opposite party in opposing the pauper application as a condition 
precedent to the accep'ance of a plaint to which the Court 
might have permitted the court-fee stamps to be attached which 
had been deposited on December 17th. 1938. If it be heli 
that the decision in AUBHAYA CHARAN Dey v. B'SSESWARI (1), 
Contains a correct statement of the law, I am nevertheless asked 
to apply the principles laid down in Sec. 14, Limitation Act, 
and to deduct the period during which the petitioner was prosi- 
cuting his pauper application. In support of this argument 
some reliance is placed upon the judgement of S. K. Ghose, J. 
in KALIDAST Dasi v Santoso Kumar Pat (2). That case is 
however distinguishable from the one with which we are naw 
dealing because, having regard to the particular circumstances 
of the case, this Court did not accept the finding of the District 
Judge to the effect that the pauper application was not a bora 
fide application In the present case I am not prepared t) 
disagree with the clear finding of fact contained in the order of 
the learned Munsif to tie effect that the applieition was 
mala fide. That being the case, Sec. 14, Limitation Act, cin have 
no application and, in any case, it cannot be said that tie 
learned Munsif ‘from defect of jurisdiction or other cause of a 
like nature” was unable to entertain the petitioner’s application. 
This argument must, therefore, fail. 


Finally, Yam asked to ignore the application which was 
filed on December 12th, 1938, in which the petitioner asked for 
the rejection of his pauper application and to treat the matter 
as being in substance merely an intimation to the Court that 
the petitioner did not wish to proceed with his original applica- 
tion and as a prayer for the conversion of that application into 
a plaint. It is contended that, in that event, the matter would 


— — 
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be govern-d by tho principles laid down by the Judicial 
Committee in SKINNER v. ORDE (1). In the circumstances of the 
case, I am not prepared to accede to this request According, 
to the finding of the learuel Munsif tho petitioner's pauper 
application was filed with an intent to defraud Govornment. It 
is clear from the judgment of the Privy Council in the case cited 
above that ther Lordships would: have been guided by different 
considerations if friud hal been found by the Judge and in my 
view, even if application fcr the rejection of tho pauper applica- 
tion were totally ignorel, any discretion which the Court may 
have to convert a pauper application into a plaint should not be 
used in a oase such as that with which we are now dealing. In 
view of what I have stated above, this rule must be discharged 
with costs subject to a direction to the learned Munsif to fix a 
date by which the costs (if any) incurred by Governmant and 
the opposite party in opposing the application may be deposited 
asa condition precelent to presenting a fresh plaint with the 
court-fees which have already been filed in Court. Limitation 
will run from the date on which the plaint is actually presented. 
The hearing-fee is assessed at five gold MOHURS. 


M. 
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(1) 4 Sar. 31 (P. C.); 3 Suther 627 ; 6 I. A. 126 2. A. 241. 


(s. c.) A. I. R. (1939) Cal. 423; 12 Ind. Rul. Cal. 217; 43 C. W. N. 794 ; 
184 J. C. 216. 


Civil Appeal No. 152 of 1987. 
Present :—HENDERSON and LATIFUR RAHMAN, JJ. 
13tb March, 1939. 


MUHAMMAD AZIZAL BARI, 
9. 

Mou.tv: RAZIUDDIN MUHAMMAD IDRIS KHAN and another. 

Kabuliyat Lease — Turms of lease—General rule of consteuction—Indefinite 
nature enures for the life of the grantee—Lease enure for the life time—Lease for 
indefinite period— Transfer of property Act Sec. 100,— Grant. 

The construction of the AaduHyat is the main point for determination. 
The terms of the Kabuliyat, it is apparent that the foe is not a permanent one. 
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Herta that-eCteally, intention séems to be to allow ‘the less to eantinue 
for ab indifinite petiod so tug as be pays the rent regularly and performs etiver 
cob died óf the lente. 

Am Nd. Tft the gbnsral rule of constructidn that a gànt of ab uffalte 
ature énufés för the life of the grantée should apply. 

Held again—That if a grant be made toa man for ån indifinite period it 
enutes generally speaking for his life time and passes no interest to his heirs 
unless there are some words showing an intention to grant an heriditary interest. 
(Babu Lekhfaj Roy „ Kuohya Sing (P. C.) I. A. 223 at p. 294. 

Bild mts That the reasonable inference to make from ttre terms of the 
ſehse is (hat it was intehdéd to entre for the Tile time of the grantee. 

‘Appeal against the decree of ihe Sub. Judge of Pabda and Bogra. 

The facts appear from the Judgment. 

Mr. /. K. Sen Gupta—for the Appellant. 

Méesrs. G C. Sén add Abdul Buri —for the Respondents. 

Litifur Rahman, J.—This is an appeal By the plaintiff 
arising out of a suit for recovery of khas postession in respect of 
a piece of land, After evicting the defendants aud removing 
certain structures erected thereon, Notice to quit was served 
on the defendants on the footing that the tenancy was a 
tenancy-at-will The land in dispute is situated within the 
Municipality of Bogra and appertains to the wakf estate of 
which the plaintiff is the present mutawali. One Muhammad 
Gohar Ali created a sarasari jote in respect of the land in 
dispute in favour of the defendant No. 1’s father by kabuliyat in 
1807 B.9., Ex. 8. Thereafter defendant No. i's father made a 
gift of tho said jote to defendant No. 1 by a hiba-bil-ewaz in 
1328 B.S. The wakf estate was creatéd by a wakfnamah in 
1321 B.S., Ex. 1. While the plaintiff’s father was a mutawalli, 
defendant No. 1 obtained a Fresh sarasari bandobast of the 
disputed land from him by a kabuliyat Ex. 3 (a) on Chait 30, 
1334 B.S. The plaihtiff in whose favour his father relinquished 
the mutawalliship instituted the present suit alleging that 
defendant No. 1 took the settlement for residential 8 ag 
a tenant-at-will, on an annual rent of Re. 31 and while in 

gescasion admitted defendant. No. 2 to a portion of ‘the land 
without the plaintif’s koowledge and consent and that notice 
under Sec. 106, Transfer of property Aot, to quit the jand Was 
served tipdr the defehfatits. The tontehtion. f thé defehdants 
was that the benafy in qutstlen Was 4 . bsi ayati 
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tenancy,” that it was a tenaroy for the lifetime of the leatse 
and not a tenancy-st will or from year to pear. Thay ales 
doaied that any notico was served on them. The material terms 
of the kabuliyat Ex 3 (a) are as follows: 

„There being no custom of transferability in respect of savasast jile io 
Pargana Sholbara, I have acquired no right by the aforesaid Afba-d8/-e—as and you 
having been ready to bring suit: for ejecting me from the sairi jet. I bave appeared 
before you ‘and have spptied for taking a new settlement of the aforesaid: ladda, 
You have granted my prayer and upon setdement of the said lands, at 4 sew 
sarasari fote at an annual tent of Rs. gt you have demanded a kubstipat tem 0 

I shall maintain the trees which are dow in ekistenèe in the aforesaid fave anil 
which will grow and be-planted then in future. I shall not be able to cut away 
the said trees or their branches... . I shall not beable to build-ady brickbellt 
house on ths said laods, nor shall be able to cause any damage to those lands by 
digging 20 pits ther eon. I shall be able to cause any damage to those lands by 
digging any pits thereon. . I shall be abie to make the floors of avy houses that I 
may build thereon, -pucca and to build brickbuilt baundary walls and to make the 
opening of any wells dug therein made of bricks and to build prieiet- ehh. 
corrugated iron roof. But by the said acts my jole will not be changed to a 
permanent one, it will remain as sasasari jole as before. By the said acts the said 
jole will oot be regarded as a mskarabi or mowrashé jote nor shall I ba able to 
claim itas such... | 

"l shall not be able to introduce any musician, prostitute or any. man of 
dad character or a thief or a person dealing in hides nor shall I be able to det gut 
these ta them. III da such act, I shall be ejected therefrom .. .” 


The construction of the kahuliyat is the main point for 
determination. From the terms of kabuliyat, it is apparent that 
the jote is not a prrinanent one. Under certain cod tions: the 
d-feridants are even liable to be evict d. If it is not # permanent 
jota or thékariri or mourashi then the question my well arise ag 
to whether it is a tenancy-at-Will or from year to year. Although 
in spec'flo terms a: permitient lease is not ereatei’ by - the 
kabuliyat; pet the, lessee hasbeen given certain advautages, e. g. 
building. a boundary wall, puce, floors and is not liable to be 
eriet d unless he introduces bad characters, musioians, 
prostitutes and hide dealers. Clearly, the intention seems to he 
to allo w the. lessee t Continue for an in letimts period so long as 
b: pays the rent sezniarly..and performs other: oon litiens of the 
laso, In such as of:6,-we are ef opin ol, thit the general. rule 
of constructioa that à #raht- of an-inlefinite naturs enures for 
thé fife ofthe grantee should apply, as was pointed out by their 
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Lordship’ of the Judicial Committee in Basu LEHR. Roy y, 
KUR HTA STNOR (1) that 

sj a grant be made to aman for an indefinite period, it enures generally 
speaking. for bis lifetime and passes no interest to his heirs unless there are some 
words showing an intention to grant an hereditary ioterast. 


| In the present case, there are no such words used in the 
kabuliyat that there is any heritable interest. The trial Court 
has held that the lease must enure for the lifetime of defendant 
No. 1, and as such, he is not liable to be evicted and dismisse! 
the suit. The Court has followed the decision in ASHUTosa 
LAHIRI v. CHANDI CHARAN MiTRA (2). There the terms of tie 
lease were as follows: 

u You having applied to get settlement of 6 kanis of land as described in the 
schedule below for the purpose of constructing your dasha, l hereby fix annua! 
rent for the 6 kanis of land at Rs. 3 and settle the sama with you. You shal! 
enjoy and possess the said land by constructing your daska aod residing therein 
regularly paying rent.” 

The learned Judges he'd that in view of the terms of the 
lease. it would be right to apply to it the general rulo of 
construction which is to the effect that if a grant is made toa 
man for an indefinite pericd, it enures gencrally speaking at least 
for the lifetime of the grantee unless there were some words 
showing the intention that a heritable grant was made: see also 
Cua:.pr CHARAN MITRA V. ASHUTOSH LAHIRI (3). The lower 
Appellate Court has dismissed the appeal upholding the decision 
of the Court below. On behalf of the appellants reliance has 
been placed on the case in LAKSHMAN CHANDRA v. CHART 
CHANDRA (4). There one of the terms of the kabuliyat was as 
foHows:' “". . nor shall I acquire any right to transfer 
by way of gift or sale or any other legal right.“ The learned 
Judges deciding the case observed in their judgment : 


„But the clause to which we have referred and which provides that (be 
lessee shall acquire no legal rights by which we understand that he aball pol 
acquire any other legal right uader the lease isa clause which, in our opinion 
makes a good deal of difference, 


JJ d ³·Ww- EAE 5 a 
(1) 41. A. 223 at p. 224 ; 3 C. 810; 3 Sar. 7:8 (P. C.). 
(2) 31 C. W. N. 46; A. 1. R. 192) Cal. 179 99 I. C. 200. 
(3) 164 I. C. 837; 9 R. C. 290; 40 C. W. N. 58. 
(4) 6s C. L J. 111 ; 159 J. C. 613; 8 R. C. 331; A. I. R. 1935 Cal. 783 
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and ad rdingly held that the kabuliyat did not create in favour 
of the lessee any interest which cin be h ud to be anything 
more than a tenaucy-at-will The case is thus oleatly distin- 
cuishable The other cues namely, Jangi Nara Roy v. Diva 
SecheTaBy or Stats v. Mapuvsupan (3), CRANDT CHABRAN 
MitRa F. Asuuroşg LAHIRI 60 aud Moart OHANDRA SARKAR 
v. ANIL BN HD ADHIKARI (65) which were citel, did not 


support the contention of the appellant. We are of opinion 
dab ene ous s below 1 „ the document 
Ex. 8 (à) The land boing taken for residential purposes and 
belag situated within the Municipal aroa, there is no substance 
in the gross-objection by defendants that the tenangy should be 
ovafned by the provisions of the Bengal Tenancy Act, and nat 
by the Transfer of Property Act The cross-obj.ctign accord- 
ingly fails, and the appeal is dismissed with costs. 


Henderson, J.—I have had the advantage of reading the 
judgment which has just been delivered by my learned brother 
and have little to add. The main question for our decision in 
this case is whether a certain rule of construction still applies, 
That rule was formulated in these terms by Mukherji, J. in 
ASHUTOSH LAHIRI v. CHAN DI Coaran MITRA (6). | 

“The general rule of construcyon is to the effect that if a grant was made to 
a man for ao indefinite period, it enures, generally speaking, at least for the lifa- 
time of the grantee unless there were some words showing the intention that a 
heritable grant was made.“ 

On behalf of the appellant it has been contended that that 
rule is inconsistent with the terms of Sec. 106, Transfer of 
Property Act, and that therefore since that enactment was 
passed, the rule has no longer any force. The result would be 
that decisions to the contrary effect made sincg the passing of 
the Transfer of Property Act would not be good law. On “the 
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(1) 61 M. L. J. 377 (P. C.); Ind. Rul. (1931) P. C. 268; 35 C. W. N. 9832; 
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6 C. W. N. 918. 
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other haħd, it has been contended on behalf of the respondents 
that Sec. 106 does not have that effect. The relevant words in 
that section are these, “in the absenc: of a contract to the 
contrary.” Now, this rule is a rule of construction and, if it is 
a good rule, the result is that when it applies there is a contract 
to the contrary. In our opinion, this contention. made by 
Mr. Sen on behalf of the respondents must be accepted. The only 
authority against him is the case in Mogim CHANDRA SARKAR 
v. ANIL BANDHU ADHIKARI (1). The result is tbat the over- 
whelming weight of authority in this Court is to the effcct that 
this rule of construction ought to be applied in spite of the 
terms of Sec. 106, Transfer of Property Act. Apart from the 
application of this general rule of construction, the Courts below 
have construed the lease as one for the life of the grantee by 
its very terms. I agree with that view. If Sec. 106, Transfer 
of Property Act applies, the lease is a monthly one, The 
provision for annual rent is enough to show that it is not. It is 
also specifically provided that it is not permanent. The learned 
Judge then pointed out certain terms which are not really 
consistent with the mere annual lease. Hence, the reasonable 
inference to make from the terms of the lease is that it was 
intended to enure for the life-time of the grantee. The cross- 
objection was not passed and was also misconceived. The only 
art of the decree which was against the respondent was tho 
failure to award him costs. Although the ground taken in the 
cross-objection might have been urged as a ground for support- 
ing the decree made by the lower Appellate Court, it cannot 

form the subject-matter of a cross-objection. 
NM. 
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6. e) I. L R (1939) All. 577; ta Iad. Rul. (Cal.) 243; 184 LC. fit; 
(1939) A L. J. 440 ; A. I. R. (1939) All. 548. 
Appea! No. 257 of 1937. 
Present :— BENNET AND VERMA, JJ. 
16th February, 1939. 
Sreemali DROPODI 


v. 
BANKR LAL and others. 


Pavtnesship—Contract—Iniention of the executants of the dead Partnership 
Act (1X of 1932) Sac. 44 Suit for dissolution — Dis puts — Arbitration —Adeguate 
relief — Conduct of the business—Contract Act (IX of 1872) Sc. 254 (6). 


Held tat It was the intention of the executants of the document that the 
partnership shall not be dissolved on the bappenning of the contingencis. 
mentioned in the Partnership Act. 

Heid again—That the deed of agreement, enable the plaintiff to withdraw 
from the Partnership if he or she feels that it is no longer profitable to continue 
to be a partner the term of the agreement is legal and hence the plaintiff is not 
entitled to briog a suit for dissolution. 

Appeal against the decision of the Civil Judge of Aligarh. 

The facts appear from the Judgment, moe 


Sir. T. B. Sapru and Messrs, S. N. Sen, Panna ` a and Jowahis Lal 
for the Appellant. 

Sir. Wasir Hasan and Messrs. P. L. Bastia S. K. Dhar, Hariban 
Sahai, M. 4. Asis, S. B. L. Cour, Bankey Lal, Mansur Alam—lo r the 
Respondent. 


* 


Verma, J.—This is a plaintiff's appeal. Tho suit ag 
originally framed asked for the following reliefs : 


(a) The partnership of the firm known as Lallu Mal Hardeo Das Cotton 
Sipinning Mills, Hathras, may be dissolved and the accounts mag be taken from 
the defendant's manager from the beginning of the partnership and whatever 
Amount may be found due to the plaintiff, the same may be awarded to her and 
inasmuch as the correct sum due to the plaintiff cannot be fixed just now without 
the rendition of account, the valuation of the suit is fixed at Rs. 5,100 and the 
court-fee bas been paid thereag. If according to the accouots the sum due to the 
Plaintiff be found in excess of the said sum, in that case a decree may be passed 
in favour of the plaintiff for the sum so found due on taking additional court-fee 
aad necessary directioms for the dissolution of partoersbip may be issued and after 
appointing Receiver all the proceedings may be taken In connection with the 
dissolution of the partnership.” 
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At a subsequent stage, the plaintif applied for the amend- 
ment of the plaint by the addition of what now appears as relief 
(b) which is as follows: 

„%) Ifthe Court belds the partnership between the parties to have beep 
dissolved, defendant No. 1 be ordered id render the accounts of the partnership 
from 1921 up. to this day to the plaintiff and a decree for the amonnt and property 
which may be found as belonging to the plaintiff oh actount of ber share may be 
passed in her favour—laid at Rs. 5. 100 as an alternative relief.” 


Her application was granted and that relief was aldad. 
The Court below has dismissed’ the suit. The suit relates to a 
firm styled 1978 0 Mal Hardeo Das Cotton spinning Mill’s Co., 
Hathras, which has its headquarters at Ë athras. It ay pears 
that a partnership was entered into some time in the yer 1920 
and business was started. Subsequently it was considered 
désirable to reduce the term# of the contract of the partnership 
to Writing and a doed was executed on April 4th, 1923. This 
document is Ex. A-1 on the record. We shall presently have 
occasion to refer to some of the relevant provisions of this deed. 
Tho reasons for seeking the dissolution of this firm are given by 
the plaintiff in paras 10 and 11 of the plaint, the main plea 
being that defendant No. 1, Bankey Lal, who is the manager of 
the“firm, does not manage the business in a manner which may 
be profitable to the partners and does not maintain proper 
accounts, The plaintik impleade 24 persons as defendants to 
the suit. Of these 24 defendants, seven, namely, defendants 
Nos. 1, 3, 4, 5, 9, 14 and 16, filed written statements contesting 
the suit, while fivo, namely defendants Nos. 6, 7, 8, 11 and 18, 
feed written statements in effect supporting the plathtiff. 
Various pleas were taken in defence by the defendante who 
opposed the plaintiff’s claim and a number of issues were framed. 
The main ground on which the Court below has dismissed the 
suit is that the plaintiff has not got a right to sue for dissolution 
which is the only ground with which we are concernéd in this 
appeal. The deed Ex. A-1 after reciting the history of the 

usiness lays down a number of terms by which the éxecttants 
agreed to be bound. The following Paragraphs ard’ f pörtant 
dnd we consider it necessary to quote them in extenso. 

“16. No partoer or his heir or representative sbail] have power to sell bis 
share or to withdraw from the partoersbip in any way other than that mentioned 
below. 

17. It shall be the duty of the partner, desiring to withdsaw himeelf from 
the partnership of the factory, to sell his share in the manner given below. Io 


1939-40 BENGAL WEEKLY LAW REPORTER. 148 


DROPADI p. Bankey LAL. 


case the Company is no! in a position to purchase the said share of to have it sold 
in any Way, the pariner desiring separation shall bave power te bevo the partoer- 
ship dissolved and thus withdraw himself from the partnership. 

18. The partner desiring to transfer his share shall have to give a regis- 
tered notice to the oompany allowing three months time, so that it may either 
purchase his share itself at the price fixed’ by it according to para. 38 or may get 
the same sold in any other way. On receipt of the notice, an emergent meeting 
of the company will be held within 30 days io which it will be decided whether 
the company is ready to purchase the share or not. If it is decided by opinion 
of the majority that the company should purchase the share, it shall purchase it 
uself, otherwise it shall allow those partners to purchase it who might be willing 
to do so, at the price mentioned above» If oo partner is ready to purchase tho 
said share, the company shall get it sold in any way it thinks proper. Ifthe 
company fails to have it sold within three months, the partoer seeking separation 
or the partner makwg the sale shall have power to transfer his share to anyone. 


19. It any partner, contrary ta the conditions of this agreenfent, shall 
transfer his share to any person who isa partner or stranger, the company and its 
partners shall have the right of pre-emption aod the price fixed according to para 
28 of this agreement shall be paid. 


20. Any of the partners willing to purchase the share of anothor partner 
shall be in duty bound to attend the general oremergent meeting of the " patther 
to be held according to the conditions mentioned above and show his readiness 
for the purchase in the meeting. Ifthe intention of purchase is not expressed 
(by any partner) in the meeting, he shall bave no right of purchase as againstthe 
other partners. In case there are more than one partner willing to make the 
purchase, the said share be transferred to them in proportion to the shares held 
by them in the company. 


21. The partnership shall not be dissolved on account of the death of any 
person, On the ground of insolvency, insanity, etc., of any person, no partner 
shall have power to have the partnership dissolved through Cour. 


22. The partoer shall not be autborized to remove any one from partner- 
sbip, but if the parinersbip of any part ner is found prejudicial to the company’s 
rights or if tbere is loss or apprehension of any loss to the company by his 
remaining a partner, the partners shall be authorised to remove him from partner: 
ship by holding an ordinary or emergent meeting, but the defaulting partner shal} 
be given full opportunity to set up a’ defence to the meeting. In the case og 
separation of bis share, his money, according to the fixed rate in para. 28 shaly 
be paid to him after which be shall cease to bave any right.” 


Paragraph 34 provides that Lala Bankey Lal shall be the 
manager and Lala Ganpat Lal the assistant manager. It lays 
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down further provisions as to the appointment of a manager 
in the future. Paragraph 35 provides for the remuneration of 
the managers and para 38 deals with their powers. Then we 
have para 49 which also may be quoted in extenso. 

“4g. All the partners shall work amicably and with co-operation. If, God 
forbid, any dispute arises, it shall be settled by a puochayat out of Court and 
Lala Lallu Mal, Lala Ram Dayal and Lala Ganpat Lal shall be appointed as 
arbitrators and no suit shall be filed. In case any suit is filed, it shall be fit to 
be dismissed. If any of the said arbitrators is not able to act as an arbitrator 
in regpect of anything on account of some proper reason, some other proper 
arbitrator shall be appointed in his place, ” 

It seems to us that it is not necessary to consider all the 
grounds which the Court below has taken against the pla'ntiff 
and that this appeal can be disposed of on the short ground that 
under the contract enterted into by the plaintiff with the other 
partners she has no right to bring a suit for dissolution of the 
partnership. It seems to us that on a true interpretation of 
this document, Ex. A-1, there can be no doubt that the predo- 
Minant intention of the executants of the deed was that this 
firm shall continue to carry on business without running the 
risk of being brought to an end at the instance of one of the 
partners who did not agree with the rest. It may also be 
mentioned here that there are provisions in this deed for busi- 
ness being conducted according to the advice of the majority 
of the partners, e.g. paras. 12 ani 14. It is further clear that 
this is not a case in which a partner who is dissatisfied with the 
conduct of the business or apprehends loss has no Other remedy 
than dissolution, The paragraphs which we have quoted above, 
namely 16 to 20, provide for a machinery by which such a 
partner can obtaih adequate relief. It is common ground thst 
the plaintiff never expressed any desire to withdraw from the 
partnership and never gave any notice as provided in para. 13. 
It seems to us clear that it was the intention of the executants 
of this document that the partnership shall not be dissolved on 
the happening of the contingencies m2ntioned in the Partnership 
Act. It is further important to note that para. 49 quoted 
above makes a clear provision for the settlement of any dispute 
that may arise by arbitration. That such a contract is not 
against law is made clear by the first exception to Sec. 23, 
Cuntract Act. 

Learned Counsel for the plaintiff appellant has relied on 
Suc, 44, Partnership Act (IX of 1932), and has argued thas 
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when ver any of the ciroumstances mentioned in the section 
exists, a partnor is entitled to bring a suit for dissolution. 
His contention is that according to the allegations in the plaint, 
‘the circumstances specified in cls. (o) and (d) of the section 
exist in this case, and he complains that the Court below was 
not justified in dismissing the suit on the preliminary ground 
that the plaintiff had not the right to claim dissolution for the 
enforcement of which she could bring the suit, and urgos that 
the Court below should have taken evidence and shoald have 
recorded findings as to the truth of otherwise of the allegations 
of fact made by the plaintiff in para. 10 of the plaint and should 
have passed a decree for dissolution of the partnership if those 
allegations were found true He further contends that the 
opening words of Sic 11 of the Act, “subject to the provisions 
of this Act,” should be interpreted to mean “subject to Sec. 44 
of this Act.” It se:ms to us, however, that those words m an 
that the relations of partners shall bo governed by contract 
unless the contract that they enter into is one which he prohi- 
bited by any provision in the Act. Learned Counsel has further 
relied on the case in RauMaTonniss, Bzaum v. Price (1). The 
defendants in that case, a firm of contractors, had undertaken 
the construction of the New Alexantra Dock in the island of 
Bombay and they enterid into an agreement of partnership 
with Nawab Kamal Khan. The partnership was for the purpose 
of quarrying and supplying the r-quisite granite and other stone. 
Clause (4) of the deed of partnership provided that: 

„working of the quarries and the partnership sbould contiaue until the supply 
of granite or other stone for the construction of the dock was Completed and that 
the partnership should then terminate and be would up” ö 

It was common ground that tic business resulted in a 
considerable loss from the very start. It was in these circums- 
tances thit the Nawab filed tie suit giving rise to the appeal 
for a dissolution of the partnership and for accounts, alleging 
tuat ha was entitled to sue for tie reliefs claimed in accordance 
with the provisions of Sec. 254 (6), Contract Act IX of 1872; 
which provided thit at the suit ofa partner the Court may 
dissolve the partnership when the business of the partnership 
can Only ba carried on at a loss. The defendants pleaded that 
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in view of the terms embodied in cl. 4 of partnership, the suit 
was premature and that the partnership could not be dissolved 
until the supply of granite and other stone ‘for the construction 
of the dock was complete!, and Sec. 252, Contract Act, was 
relied upon. As already stated, it was matter of admission that 
the business had resulted in a loss from the very beginning and 
that of June 80th, 1910, the loss a mounted to upwards of Rs. 3 
lacs, The Court of first instance decided in the Nawab’s favour 
and decreed the suit for dissolution and for an account to be 
taken from March llth, 1908, to October 14th, 1910. On 
appeal, the appellate Bench of the High Court of Bombay 
differed from the trial Judge as to the effect of cl. 4 of the decd 
of partnership and held that the suit when instituted was pre- 
mature and that the plaintiff was not entitled to have the 
yartnership dissolved when the suit was brought, as the work 
fiad not been completed at that time. Finding that the work 
hal been completed since, it held that no useful purpose would 
be served by dismissing the suit on that ground, In the result 
it varied the decree of the trial Court by directing that the 
account should be taken from March 11th, 1908, down to the 
date when the work was completed and by ordering the plaintiff 
to pay the costs in Issues Nos. (1) and (2) whch related to the 
plea of the defendants mentioncd above. Their Lordships of 
the Judicial Committee held that the Appellate Bench was not 
right in the view that it had taken of the effect of cl. 4 and 
of Sec, 252, Contract Act. It was observed: 


„Their Lordships are unable to agree with the High Court's view that ther, 
is anything in Sec. 255 that constitutes a bar, it appears to them to be directed to 
eomething wholly different.” 


Their Lordships then observed that a partner's claim toa 
decree for dissolution rests, in its origin, not on contract, but 
on his inherent right to invoke the Court’s protection on equit- 
able grounds, in spite of the terms in which the right and 
obligations of the partners may have been regulatedzand defined 
by the partnership contract, and that no man can exclude him- 
self from the protection of the Courts, It was further held by 
their Lordships that, in all the circumstances of that case which 
were considered in detail by their Lordships, the trial Judge has 
exercised a sound discretion and that the Appellate Court bad 
no sufficient grounds for interfering with the discretion of the 
trial Judge. It seems to us that that is a wholly different case. 


* 
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The essent.al feature of the case was that the undertaking had 
been Carried on with the one and unvary hg result of annual loss 
from ths very commencement. It may also be pointed out 
thit the provisions contained in Sco. 252, Contract Act, were 
different from those contained in Sec. 11, Partnership Act of 
1432. Seo. 252, Contract Act, lays down: 


“Where partners have by contract regulated and defined as between them- 
selves, their rights aod obligations, such contract can be annulled or altered only 
by consent of all of them which consent must either be expressed, or be implied 
from a uniform course of dealing ?” 


whereas Sec, 11, Partnership Act, provides: 


„Subject to the provisions of this Act, the mutual rights and duties 
of the partners of a firm be determined by contract between the partners, and 
such contract may be expressed or may be implied by a course of dealing.” 


It seems to us that it was in view of the language of 
Sec, 252, Contract Act, that their Lordships observed that it 
appeared to be directed to something wholly different. In our 
opinion, Sec 11, Partnership Act, has deliberately been 80 
worded by the Legislature as to make it olear that the relation- 
ship of the partners shall be determined by the contract between 
them subject of course to the provisions of the Act. As to the 
meaning of these words in Sec. 11, we have alrealy expressed 
our view above. It seems to us that the case before us is 
governed by the decision of their Lordships of the Privy Coun- 
cil in COWASJEE NANABHOY v. LALLABHOY VULLUnHoY (1). where 
their Lordships have laid down that it is open to partners to 
enter into an agreement by which they renounce their right of 
dissolution. We may also point out that in their judgment 
in RAHMATUNNISSA BEGUM v. Price (2) their Lordships observed 
that in the c’rcumstinces of that case à decree for dissolution 
was the appropriate protection which could be given by the 
Courts to the plaintiff. That is not the case before us. As we 
have pointed out above, the deed of agreement, Ex. A-1, enable 
the plaintiff to withdraw from the partnership if she feels that 
itis no longer profitable for her to continue to be a partner. 


2 


(1) 3 Sar 645 PC; 25 W R 78; I B 468; 3 I A 200; 

(2) 12 Bur. L. T. gt (P. C.); 35 M. L. I. 262; 20 Bom L R. 714; 8 L. 
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It may also be pointed out that it bas not been alleged in the 
faint that the business Of the partnerthip had’ evef uod in 
ass so’ far’ On ths contrary, thers’are the report of the 
Cpmmissidner appointed by the Court beldw which show tha- 
thé coliclrn was working at considerable profit, At p. 43 of the 
paper-book the Commissfoner gives the result of his examin- 
ation of the books of the partnership and finds that the profits 
for the three years, 1933 to 1935 amountel to Rs. 1,92,209-11-92, 
Lower down, the Commissioner works out the shares of the 
partners in these profits and according to his calculations the 
amount to which the plaintiff Musammat Dropadi, was entitled 
came to Rs. 2,283-6-2. This represents a réturn of about 24 per 
cent; per annum «n the capital invested by the plaintiff. 
All that the plaintiff complains of are what she des- 
cribes as certain irregularities and certain acts of the 
manager of which she does not approve, and an appr- 
hension is expressed in the plaint that loss is likely to 
result in the future. Furthermore, it may be pointel out thut 
the diel of partnership in the case before us by para, 49 pro- 
vides for arbitration. No arzunient has baen addressed to us to 
show that this term of the agreementis in any way illegal or 
invalid. We have already expressed our view that it is legal, 
That being so, it seems to us that the plaintiff was not entitled 
to bring a suit for dissolution. If there were any disputes that 
she desired to be settled, she sought to have resorte! to arbitra- 
tion as laid down in the deed of agreement. This is clearly rot 
a case in which the plaintiff neede! any protectin of the Cour; 
and further it is not a case in which the approprlate protection 
wasa decree for dissolution. In view of the circumstances of 
this case we have come to the conélusion that the plaintiff's suit 
is not a bona fide one. In our opinion the Court below éxerzised 
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HOMBAY. 
(e. .) 1. L. R. (1939 Bom, 45t; 1, Ind. Rul. Bom 180 > 4 L R. (1939) 
Bom. 363 ; 41 Bom. L R. 656 ; 184 1.C. 470. 
Civil Reference No. 16 of 1938, 
Present :—Braumont, C. J. AND B. J. Wania, J. 
soth March, 1939, 


COMMISSIONER of INCOME-TAX, BOMBAY. 
o. 
AHMEDABAD MILLOWNERS' ASSOCIATION, 

Iacome. Taæ Act {XL of tag) Ses. d (2) Sec 3 Aigedai⁶ of indigiduals’ 
— Assodation constituted — Limjied C ompany— Assessment. 

The phrase in Sec. 3 is “income, profits and gains of every individual, 
Hinda undivided family, Company, Firm or other association of individuals.” 
The same words appear in various places in the Act, including Secs. 55 and 56 
under which Super-Tax is charged ; although in those sections the disjunctive 
"for" is used before other association of individuals“ includes an association of 
companies, Individual“ where first used must mean hyman being, because 
nis used as something distinct from a Joiot family, Firm and Company. 

Civil Reference from the Commissigner of Income-tax, Bombay, 

The facts appear from the Judgment. 

Mr. M. C. Setaload, Advocate-General—{dr tho Iocome-Tax Commissioner. 

Mr. Purshotiam Tricumdas—lor the Assessee. 


Beaumont, C J.—This is a reference by. the Commise, 
sioner Of Income-tsx, under Sec. 66 (2), Income Tax Act, in 
which he raises the question: ` 

“Whether the Association constituted as aforementioned and having the 
members mentioned in para. 4 hereof has been correctly treated by the Assistant 
Commissioner as chargeable to income-tax, under Sec. 3 of the Act as being an 


‘association of individuals.” 


The association in question is the Ahmedabad Millowners’ 
Association, and accerding to the finding of the learned Commis- 
sioner, it consisted, during the year of assessment, of 61 
members, 60 of whom were limited companies and one was an 
individual person. It is clear, therefore, that if the association 
is to be assessed as an association of individuals, it must be on 
the basis that a limited company is an individual for the pur- 
feet of the charging section in the Income Tax Act. The 
earned Commissioner, relying on the dictionary meaning of 
“individual,” holds that a company is an individual, since it is 
a indivisible entity. Iam disposed to agree that if one takes 
merely the dictionary meaning, individual“ would include a 
limited eompany, although I think so to use the word would 
Wi be in accordance with its popular use by people speaking 
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English language. But whatever the dictionary. or popular 
meaning may be, we have to dea! with the word im the context 
in which it appears in jhe Income Tax Act. The phrase in 
Sec. 8 is Income, profits and gains of every individual, Hindu 
undivided family, company, firm or other association of indivi- 
duals.” The same words appear in various places in the Act, 
inoluding Secs. 55. and 56 under which super-tax is charged, 
although in those sections the disjunctive “for” ig used before 
“other association of idivibuals“ instead of the 6opulativo and.“ 
The question is whether “other association of individuals“ 
incldes an association of companies. It seems to me quite 
clear on the context that it cannot do so. “Individual,” where 
first used, must mean human being, because it is used as some- 
thing distinct from a joint family, firm and company. The 
whole expression seems to me to mean ‘every human being, 
Hindu undivided family, company, firm and other association 
of human beings.” One cannot give to the word “Individuals” 
in the expression “‘asseciation of individuals” a different meaning 
to that which the word “individual” bears in the same phrase. 


In ny opinion, therefore, the answer to the question raised 
by the learned Commissioner must be in the negative. The 
assessee to get costs to be paid by the Commissioner on the 
Original Side scale. 


B. J. Wadia, J.—I agree, 
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the debtor. In a mortgige by o udit on ee. the mortgagor 
do not bnl h milf to repay the mortgage mon sys. All that 
he M ws is @st-asibty to sale the mortgage property on Condition 
that on default of payment of the mortgage money ona certain 
“ate, the rale shall besome absolute or on gondition that on such 
naym nt beiag made, the sale sh ul become void. or on condition 
tia. on sugi prymont being male the buyer shall transfer eho 
property to the seller In none of th se oraes, 80 the argument 
pro, d, is there any. convenant by the mortgigor to re-pry 
th: lean to the mortgage. It is true that in oertain oontin- 
venoies mentioned in Seo. 8 T. P. Act, the mortgages may 
have a right io sue for the mortgage money even in the case of 
a mortgage by conditional sale. But the liability of the 
mortgagor in these events, it is argue l, is only n contingent 
lability and as such, specific Hy-exoluded from the defluition 
of debt in the Bengal Agricultural Debtors Act. 

I do nut think that the term “debt” cin he given this 
narrow in erpretation for the purposes of the aforesaid Act. 
There is no reason why we should limit tho expression “‘lisbilie 
ties of a debt: r’ to mean c-rtain habilities of a debtor and not 
others. Even in the Case of a mortzage by conditional sale, it 
is quite clear that there is curtain date on which the mortgage 
money bec m s due, Under Sec. 60. T. P. Act, at ng time 
after the principal money his “become due” the mortgagor has 
a right of retemption. This applied to all mortgagoa, whether 
by conditional sale or in any other form. It follows thereford 
that even in the case of mortgage by co ditional sale there is a 
certain date on which the principal m ney “becomss due.” 
The language of Sec. 67, T. P. Act, leds to the same conclusion, 
It seems to me that when money beco nes die, it is a liability 
of the debtor, whatever may be the price mumer in whior 
the liability cau be enforced. In a mortgage by conditional 
sale the manner of onfore mint is by a suit for foreclosure 
But this does not alter the fact that there is pre-existing 
liability for the mortgage money. If ih» framers of the Bengal 
Agrivaitural Dsbtors Act intende} to exclude from the defini- 
tion cf “debs” money advanced on a mortgage by conditional 
sale, as distinguished fr m ot'ier forms of mortgage, thoy would 
have said so in unequivocal terms in Ole of the miny excep- 
tiong th it have becn insertelin the definition in quest on. I 
therefore agree tiat the question must be answered in the 
affirmative, and iht the Rule must be made absolute. 
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(1 c) 43 C. W. N. 1103; 4.1. R. (1930 Cat 7.7 1851 868; 
12 Ind. Kul. (Cal) 357. 
Appeal No 19 of 1939. 
Present W DERBYSHIRE, C. J. ano Nasis ALI J. 
18 h July. 1939 


- DIGAMBAR POND 4 and another 
o. 
SATISH CHANDRA DAS. 

B. T. 4. (VIII of 1835) Sec 26-G order — Applicability of. 

The B. T. Act, howêvar, nowhere provides for sn apjæal against ao omder 
in a proceeding uader Sie 26 G tho the provisions in other sections of the 
Ac whers an appeal has been providsd for against other orders 

d Tust the decree of a Gail Court ts not appralable unde: Sec 95 of 
tne C. P. Code. 

Held also -That a proceeding under Sec. 26-G is started by an application 
and not by a plaint, and conseqienily the order under Sec. 26 G cannot be said 
to be an order in a suit. 


Appeal against the order of the M'strict fudge of Midnapore. 

The facts apoear fram the Judgment, 

Messrs. G. N. Das and S. N. Banerjee —for the Appellants, 

Me-ses. X. P. uli: i, S KX. Maity and K. P. Sinha—for the 
Respondent, 


Nasim Ali, J.—This is an appel against an order of the 
Distr ct Judge of Midnapore, dated December 17, 1939, oon- 
firming the order of the Subordinats Judge, Secon! Court of 
Midnapore, dated December 3, 1938, in a proceeding under 
Sec. 26-G. Bengal Tenancy Act, The learned District Judge 
has dismissed the appeal on the ground that no appeal against 
the order of the Subordinate Judge lay to him. The question 
fer datermina‘ion in this appeal therefore is whether an appeal 
to the lower Appell tte Court from tho order of the Subordinate 
Judge was competzut. Sec X26-G (6) is in thase terms: 

“An applicaiioa urder sub- S2 (¢) shall bs accompanied by a process - ee 
of the prescribed amount for service of notice oa the mortgagee, and the Cour! 
ot Revenue Officer to whom tuch an apolicition is mids, may, after service of 
such notice, award to the m orig igor suc compensation as aopsars equitable 10 
reapect of the pariod during waici ths mortgagee retained possession after tè- 
date on which the mortgagor becan: entitled. to be restored to possession and 

„may pass an or fer restoring the pyisession of the land morngaged to the mortgagor 
aud such order-shall have the effect of a decree of a Civil Court.“ 


The contention of Mr. Das, on bohalf of the appellants, is 
that the order of the Subordinate Judge is appealablep s3 
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anh->39c (6) of Sec. 26 G definitely states that the onder shill 
have the effec: of a deers: of a Cvil Court. Tas Be gal 
Tenarcy Act. however. nowiers provides for an appeal acainst 
an order in a proceeding un ler Sec. 26-G though we find provi- 
sio is in other sections of the Ac- where an appeal has been 
provided for agsinst other or lers. Mr. Das contended that tho 
order of the Suborliaat: Julg being a deers ofa Civil Court 
was aapsslable under S c. 96. C. P. Cole. Ths d ore; contem- 
plated 57 Seo. 96 of the C Alo, however, iV a de sree m ide in A 
suit. A proceeding under Sey 26 G is starte l by au application 
and not by a pla‘nt, and consequontly the order undor Suo 26.8 
cannot be said to be an order in a suit. The order complain d 
against thorefore was not appealable before the District Judge. 
The learned Distroet Julge was therefore right in dismissing 
the appeal. The appsal is accordingly dismissed with costs, tho 
hearing-fee being assessed at two gold mohurs. 


Darbyshir3 O. J.—I azree. 
M. 


(s c.) 185 l. C 34t; A 1 R. (1939) (al. 718; 43 C. W. N t193; 
12 Ind. Rul. (Cal) 356. 


Application 
Present: — Sk. J. 
18th April, 1939. 
Ia the goods of Mst. GOLAB DAYE. 


Letters of admiatstertion —~Revacation—Pribate to the execators —Grant—— 
Mortgrige Suit ~Appriniment of administratar— Defendant died — Suit handing = 
Will — Executors: applied for a revocition—Grant of letters of administration- 
Succession Act, Sac 267. j 


Held Thun crass hus been mada out for revocation for the grant of 
letters of administration. The Court may cev kee a grant of letters of adminis» | 
tration on the ground under Sec. 263. Succ*ssion Act. 


Che facts appear from the Juigment. 
Me. N. V. Hoi lot D. N. Chattacjee and another Mortgagee. 
Mt. P. N. Mullick for the Administrator ad litem. 


Mt. S. K. Je lot the Ex:cutors and Execattix, 
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Order.—This is an applicition for the revocition of a 
grant of letters of ad:ninistration limited for tue purpose of 
representing the decerseuld in a sutani fcr rint of pro ate to 
the executors nmel in the will of on: Most. Go'ab Dave, 
deceased. Th; petitioners are the executors namel in the will, 
The applic.tion is opposel by the administrator ad lt maid 
the plaintiffs. in the sut in which the adm nistrater was 
appbintel. Met Golab Dye was th: defen lant ina mortgage 
suit instituted by certain persons; sh; died pending that suit. 
The plaiutiff io thet suit trisl to get the heirs and le al 
representatives of Mst. Golab Daye substituted and a long 
oO rospondence ensued between the plaintiffs and the attorney 
for one of the executors named Biijnath Khettri Although 
the executors were asked repeatedly to get themselves substitu- 
ted in the suit they took no steps. Thereafter an application 
was mide in that suit for the appointment of an administrator 
ad litem and citations were issued on all the executors. They 
did not appeir and an administrator ad litem was appointed. 
The executors now apply for a revocation of this grant of letters 
of administration and aleo for a grant of probate to them. 


The plaintiffs in the mortgage suit object to the revocation 
of letters of alministration and they contend that if the letters 
are now revoked, it would lead to unnecessary delay; they 
suggest that this application has been brought for the purposes 
of delay. In my opinion no case has been made cut for revoc- 
ation of the grant of letters of administration. The execut. rs 
had ample opportunity of getting themselves represented in the 
suit. hey deliberately refrained from takiog any steps in the 
matter and they cannot now complain because an administrator 
ad litem has been appointed. The Court may revoke a grant 
of letters of administration on the ground mentioned in Sec. 263, 
Succession Act. In my opinion, no just cause bas been shown 
to exist within the meaning of that section. It seems to me 
that this application, so farmas it relates to the revocation of 
the grant, has been made for the purpose of harassing the 
plaintifferin the mortgage suit and for delay. That part of the 
application is, therefore, dismissed. 

Ae regards the question whether the petitioners can get 
prob ite, it seems to me that there is no reason why they skould 
not be given a supplementary grant of probate keeping the 
grant to the administrator ad litem intact. I have rot been 
shown avy provision in the Succession Act or any Indian 


* 
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authority regarding this matter. Learned Counsel on behalf 
of the petitioners has referred mo to the oase in IN THE GOODS 
or Brown (I). There it was held that a supplementary grant 
may be made in Circumstances similar to the present one. I 
consider that the English practice should be followed in this 
case. I therefore direot that a caetororum grant of probate will 
issue to tte applicants. The grant to the administrator ad 
lit-m shall remain. The respondents ‘other than the aiministra- 
tor ad litem will get their costs as between attorney and client. 
So far as the administrator ad litem is concerned, he will get 
party and party costs. The executors will get their costs of 
obtaining probate out of the estate. 


M 


* (a) (1877) L. R. a P. D. 455. 


(s, c.) O. W. N. (1939) 1078; A. I. R. (1940) P. C. 7; 185 l. C. 305; 
ta Ind. Rul. (1940) P. C. 89. 

PRIVY COUNCIL. 

(Appeal from the Oudh Chief Court), 

Present :—Lorp MACMILLAN, Sin Grornce RANKIN 
amp Mu. M. R. JAYAKAR. 
roth October, 1939. 
Babu BHAGWAN DIN and others 


p. 
GIR HAR SAROOP and others. 


Charitable and Religious Trusts Act (XI V of r920) Sei. 3—Application— 
Zz rust— Publis templi— Religions purpose Gras.. Clai m— Res-judicata— Trust 
property Heirs —Endowment—ldol. 

gel- That the graot (1781) bas not s grant to the idol or an endgwment 
of a temple or a gift made by way of trust fora public religious purpose. The 
reference to the grantees heirs, and the Arabic termiaolagy Mass sa da naslim 
we atnan ba’ da Jans (descendant after desceadant and geoeration sftez 
generation) were not reconcileabie with the view that the grantor was in effect 
makiag a Waqf for a Hiodu religious purpose, eve if it be assumed that this is 
sot otherwise an uotenable hypothesis. 
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Held again—That the Hindu temple is a public temple acd thai the 
property is impressed with a trust of a public religious character. 


The facts appear {rom the judgment. 
Mr. P. V. Subba Row—for the Appelladts. 
Mr. Y. B. W. Rawsay—for the Respondents. 


Sir George Rankin—On April 14, 1980, the first two 
appellants (uncle and nephew) filed before the District Judge 
at Lucknow ao application under Sec. 3 of the Charitable and 
Religious Trusts Act (XIV of 1920) for an order directing 
accounts to be furnished in respect of a certiin temple in 
Lucknow together with land and houses adjacent thereto and 
occupied therewith The principal deity is Bhaironji and from 
this idol the temple takes its name but there are other idols 
also in different parts of the temple compound, which is now 
of an area variously stated as about four bighas or 16 biswas. 
The respon lents to.the application were five in number, three 
men and two women: with certain other members of their 
family, they are now respondents before the Boar in this 
consolidated appeal. They claim to be direct descendants of 
one Daryao Gir to whom a grant was made in 1781 of the land 
now in quest'on by the then reigning Nawab of Oudh. It 
has been found and it doss not appear to be in doubt that the 
members of this family are gribastha fakirs being at once 
goshairs and houcholders. The family comes from the Bijnore 
District “on the Dhampur side” anl isa joint Hindu family of 
the usual type. At the time of the applicition to the 
District Judge members of the family had been continuously in 
occupation and control of the temple and a number of samadhe 
or tombs had been set up containing the ashes of goshains who 
had belonged to the family. No interference with the manage- 
ment of the temple or the conduct of its worship whether 
on behalf of the public or otherwise had at any time taken 
ag It was not alleged in the application tlat the family 

ad been guilty of any neglect or mis-management and the 
contrary has now bern held by the Courts in India. The 
District Judge gave to the five respondents before him an 
option to bring a suit for a declaration that the property was 
not subject to a trust for a public purpose of a charitable or 
religious nature but they did not take this course. Accordingly 
he threw upon them the burlen of d'soroving this alegation 
and after hearing ning wittnesses for the applicants and two 
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of the responlent gosh ins, a d after considering curtain do- 
cum:nts, he held that there was a strong prima facie case that 
tie temole furmad the aubj ct of a public trust and that 
the goshains had failed t establish the opposite. He th: refurs 
directed the goshains before him ¢> furnish part‘culars of the 
exteat of the property, the nature of the buildings and tho 
inco oe for the past year (October 1, 1980). ihis order was not 
complied with, aid on September 16, 1931, the firat two 
anpella its brought in the Court of the Subordinats Judge, 
Mohnnlalganj. Suit No 108-7 of 1931 against the sam) five 
members of the respond nt's family. The suit was framed 
under Sec. 92, C. P. Cole; relying upon the failure to furnish 
particulars as ord red by ths Distr ot Judge, the plaint asked for 
removal of the defen dants, the appo'ntment of new trustees and 
the framiug of a sci me for tie managemont of the temple. 
Before judgment had bien given in this suit, another suit 
No 8-130 of 1931 — was on December 23, 1931, brought in the 
sai? Court by 14 plaintiffs claiming that they and four of the 
persons imple de]! as defendants were members of the joint 
Hindu family to whom the temole belonged. This meant tat 
13 persons who hal not besn mide parties to the proceodings 
before the Distr ct Judge were now putting troir rights in suit 
as descendant: of Darya Gir and his co-parceners. The con- 
testing defendants to this suit inclu led the first two appellants 
that is the uncle and niphew who had initiatol the proceedings 
before the District Judge. Judgment in ths former of these 
Suits (No. 108-7) was given on February 22, 1932, by the 
learned Subordinate Judge at Mohanlalganj. He held that the 
tive yoshains, defendauts before him, hal not proved that 13 
other members of their family wero interested and he left this 
to be determined in the other suit. He oonsidsured that the 
order of the District Judge concludsd the question whether the 
t-mple was or was not the subject of a pubſie religious trust 
aul he decreed the suit, removing te five defendants, appointing 
usw trustees aid approving a scheme. About a year later 
(February 28, 1933), judsment in Suit No 8, 130 cf 1931 was 
delivered by another Subordinate Julge («t Malihabad) holding 
that the temple property was the private and personal property 
of the 18 person; (14 pla nt fs and four defendants) of the respon- 
de it fimily oa behalf of whom it had been claimed. Both of 
these dees 0 is were tikea on appeal to the Chief Court of 
Lucknow an! on Octobor 23, 1934, Nanuvutty and Zia ul 
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Hasan, JJ. delivered one judgment oovering the two appeals. 
They held that the temple pr perty was not impressed with a 
public trust but was private property belonging to the joint 
family of the goshains. fence the two appeals, which ere now, 
before the Roa rd as a consolidated appeal. 

The first question is whether the order of the District 
Judge made under the Charitable and Religious Trusts Act, 1920, 
precludes the respond ints from disputing that the templo is thy 
subject of a public religious trust. That orler was made in 
the presence of five members only of tle family and it is not 
shown that the other members are bound by it according to 
any principle of representation. Hence it is difficult to see how 
thgse other members can be prevented from claiming the pro- 
perty as belonging to their joint family, The Chief Court have 
refuspd for other reasons also to reg ird the District Judz’s order 
as conglusive. In this they have followe l, thse decisions of a 
Banch of the Lahore High Court in Prem Nata v. HAR Ram (1) 
aud a Single Judge of the Bombay High Court in Hamana 
v. GULAMMOHIUDDIN (2) and have agreed with the view of 
Niamutulla, J. in MHD TO BuakrnI v. MAHA DEO Rar (8) in 
reference to the opinion of Mukerji, J. in the cise last-men- 
ioned, Their Lordships agree with the Chief Court. They 
hold that the decision of the District Judge under tha Act of 
1920--a decision from which by Sec. 12 there is no appeal—is 
a decision ina summary proceeling which is nota suit nor of 
the same character as a sult; that it bas not been made final by 
any provision in tho Act; and that the doctrine of res- judicata 
dogs not apply so as to bar a regular suit even in the case of 4 
person who was a party to the proceedings under the ict, The 
existenee of a publio trust is the foundation of the proceedings 
authorised by Sec. 3 of the Act: prima facie while the District 
Judge may have to come to a decision upon this point in order 
to eatisfy himself on the question of his own jurisdiction, he 
cannot, by an erroneous decision thereon, given himself juris 
didtion. To produce this result there must be some provision 
in the Aot which requires a contrary construction. No matter 


E (1) SE 85; J R. L. 531 36 P. L. R. 13; 154 L C. 229; A. I. R. 1934 
K 


771. 

(2) 7 R. B. 180; A. I. R. 1934 Bom. 343; 36 Bom. L. R. 687 ; 152 l. C 
W 1 FF 623. ected: | i 

. Rul. (1939) All 865 ; (1929) A. L. J. 653; A. I. R, 1929 Lab 

506 118 J. C. 513; 51 A. 805. Í a 
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how long or how peaczably an individual may have been in 
_ possession and enjoyment of property, it is always possible for 

pffsons claiming to be acting forthe public to lay claim to the 
property as having beon impressed with a trust of a charitable 
or religious naturo. It is readily intelligible that the District 
Judge should be required to stay proceedings under the Act in 
any case in which the person against whom they have been 
taken is willing to bring a suit. But it would be both drastic 
and anomalous to provide that a person in possession, is not 
willing to bring a suit to establish his own title affirmatively, 
must be content to abide without right of appeal by the decision 
of the District Judge in a proceeding of this character. The 
terms of Sec. 6 of the Act are intended, in their Lordships’ 
view, to define the consequences of such an order as was madlo 
in this case by the District Judge on October 1, 1930, but the 
words “if a trustee without reasonable exouee faile to rel a 
cannot be read to exclude a contention in a regular suit that the 
plaintiff is not a trustee or to prevent a similar contention being 
raised by a defendant to a suit under Seo 92 of the Code. 


Upon the mite, it is desirable to consider first the 
doouments. The main document of title bas already been 
mentioned. It is exhibit No. 4 dated April 2, 1781, whereby 
the Nawab of Oudh granted the property now in question to the 
respondents’ ancestor, Daryao Gir. The grant runs as follows :— 


' The present and future state officials of Haveli Luckoow, suburbs and the 
province of Akhtarnagar, Ou ib, should know that five pucca Wghas waste land, 
fres from Government revenue, mal and sewas, in the immediate vicinity of village 
Nawagaon, included in the said Haveli whereon lies the house of Bhairon, bas 
been granted along with the said house, in the name of Daryag Gir goshaia, the 
mahani, {ree of all dues and shall not be shown io the record: that the said land 
shail, generation after generation and descent alter descent, be left ia tha posses, 
uon and enjoyment of the said person and his heirs and they (officials) should do 
interfere and meddle with the same for any reason so that the said person having 
remained in possession of the said land and{constructed a house, etc., should with 
conteatmest and devotion remain engaged in praying for His Highness.” 

This grant was construed by a Court of the Nawab in 1843 
when ‘members of the respondents family took proceedings to 
eject cartain dhobis (washerman) who had been allowed to set 
upand live ina thatched hut in the courtyard of the temple. 
It was held to bes grant of five bighas of the waste land to 
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Daryso Gir, ancestor of the fakirs. to be held generation after 
eneration as a muafi (revenue free ; fant) and that the fakirs 
ad been long in possession. There is also the Khasra gom- 

plied after 1857 at the time of the First Settlement of the o ty 

of Lucknow soon after the annexation of Oudh by the British. 

This shows the plot as mud house of Bbairongi“ and under the 

heading “name of owner by virtue of possession” are inserted 

“Kesri Gir and Jawabhir Gir and Kalyan Gir disaples of Daryao 

Gir”. These are the main documents in the eage but there are 

in addition a number of sarkhats, or leases of shop rooms on 

the outskirts of the temple property. These are expreasd to 
be granted by individual members of the respondents’ family: 
as the trial Indge (in Suit No. 8.130) has p inted out, the less- 
ors were representative of each of three branches of the family. 

The Chief Court noticel that there ia no lesse in the name of 

thre idol as distant from the names of individual goshains. In 

these leases the goshains are sometimes referte to as owners“ 
of the shop or kuthri: in one at least, as o vuers of the asthan 

Sri Bhaironji. 

II will be convenient to indicate the main features of the 
evidence before attempting to draw any inferences form the 
documents. The appellants rel) strongly on the fact that for 
many years Hindu members of the public have reaerted to the 
tomple for worship and darshan without let or hindrance. 
About 46 years befcre the trial, a mela or fair had been started 
by some musicians and dancers and had become an annual 
function towards which public subscriptions were collected 
‘There was some evidence that part of these monies had been 
spent upon whitewashing and repairing the temple but the Chief 
Court does nop consider this to be established; though it is 
certain that the temple and its goshains profited from the 
increased resort to the temple during the mela. 


The appellauts maintain that upon a review of the history 
of the temple, they bave established that it was held out to the 
public asa publio temple and that the Courts in India should 
have applied to it the reasoning of the Board in the Madras case 
of PUJARI LAKSHMANA Gounvan v. SUA MAMA Arran (1). 
The facta which have been beld by the Courts below . to tell in 


K 
— aaeth vasa naian eey 


(1) 100 & A L. R. 606 ; 7424 M. W. N. 278 2 A. L. J. 1 
b A ee W. 9535 A L R. (1924) P.C 94; 81 J. C. 586 ay C. W. 
115. „ “a EE. 
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favour of the r-spoidents are tia; ther: had boen n> previous 

imere o 10% with the ts nplo on bahali of ths publie; thit the 

voshains twk the offurings for themselve-, thit they divided. 
thom ascordiag to their snares as members of different branches 

of the family, that ih y spent mn y on repairs, that they gave 

leases in their individual nme aad not in the nimy of the idol: 
that they closed the tempie when they had occasion to go to 
their nitive village for family ceremonies, e.g , marriages, and 
that tom's to certain members of the family were put up 
though they could not claim to bs famous sa‘nts, 


Their Lordships agree with the Chief Court in holding that 
the grant of 178 1 is not x grant to the idol or an en lowment of 
a temple or a gift mide by way of trust for a egy religious 
purpose. The grant is to Daryao Gir and his heirs in perpe- 
tuity. Had it been intended as an endowment for an id)! it 
would have been very diff rently expressel: the reference to 
the grante’s heira anl tie Arahio terminology nisian ba ‘da 
naslin wa batnan ba‘da batnin (descondant after deso-n lant and 
generation after generation) a-e not reconcileable with the view 
tiat the grantor was in effeot making a waqt for a Hindu 
religious purpose, even if it be assume! that this is not otherwise 
an unten able hypothesis. While it is true thut the origin of 
the idol is not completely traced—the respondents’ allegation 
that it was founded or set up by Kishore Gir, father of the 

rante, not being established by evid nce— th; grant of 1781 
1 the existence of a fakir with an idol in a mud hut 

uatting upon waste land which did not belong to him and 
which was given to him for the first time by the grant. It 
would, in their Lordships’ opinion be an error in method if the 
subsequent hist ory of the little te npl was not locked at in the 
light of this grant. While it is certsinly possible that in the 
course of years the temple should have be n so doslt with as to 
bec eme dedicated for the benefit of the Hinda public asa 
public temple, such a d dc.tion requ res ergy sist Their 
Lordships o insider that in Suit Nc. 8-130, the Courts in In lia 
have followed a proper methol and arrived at a ourrzet conclu- 
sion up n tha psat. Thu decis oi of 1843 shows the position 
to haus then been as in (781. and thy kbasrs at ths time of the 
Sattlensit of Liskao¢ shows no variation —ths e is still a 
mud hit with an idol in it aud ths“ owners” are memhors of 
the respoa leuts“ family, ih u gh les ribel as “disciples of 
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Daryso Gir.” The general effect of the evidence is that the 
family have treated the temple as family property, dividing the 
various furms of fit whether cfferings or rents, cl sing it 
so as to exclude the public from worship when marriage of 
other cerem nies required the attendance of the members of 
the family at its original home, and erecting ram dhs to the 
honour of its dead. In these circumstinces it is not enough, 
in their Lordships’ opinion, to deprive the family of their 
private property to show that Hindus willing to worship have 
never been turned away or even that the deity bas acquired 
considerable popularity among Hindns of the locality or 
among persone resorting to the annual mela Worshippers 
are naturally welcome at a temple because of the offerings they 
bring and the repute they give to the idol: they do not have 
to be turned awry on pain of forfeiture of the temple property 
as having become property belonging to a Public Trust Facts 
and circumstances, in order to be accepted as sufficient proof of 
dedication of a temple as a public temple, must be considered 
in their historical setting in such a case as the present : and 
dedication to the public is not to be readily inferred when it is 
known that the temple property was acquired by graut to an 
individual or family. Such an inferrence if made from the fact of 
user by the public is hazardous, since it would not in general 
be consonant with Hindu seatimants or practice that worship- 
pers should be turned away; and as worship generally implies 
offerings of some kind, it is not to be expected that the mana- 
gers of a private temple should in all circumstances desire to 
discourage popularity Thus in MuxDANOHEAI KOMAN v. ACHU- 
THAN NAIR (1) the Board expressed itself as being slow to act 
on the mere fact of the public having been freely admitted to a 
temple. The value of public user as evidence of dedication 
depends on the circumstances which give strength to the in- 
ference that the user was as of right. Their Lordships do not 
consider that the oase before them is in general outline the 
same as the case of the Madras temple, Pusanr LAKSHMANA 
GOUNDAN v. SUBRAMANIA AYYAB (SUPRA) (2) in which it was held 


ee ee ne A ee ee E AE E OE A E E 
(1) 33C. W. N. 518 (P. C.); (1934) O. L. R. 764 ; (1934) A. L. R. 898 ; 
58 M. 91; 60 C. L J. 344; 07 M. L. J. 788 ; (1934) M. W. N. 1035 
40 L. W. 428 ; 11 O. W. N. argo; A. I. R. (1734) P. C. 0; 1 K. P. 

© 55 ; 151 1, C. 329 61 I. A 405. 3 
(s) 10 N M. W. N. 278; 92 A. I. J. 169; 19 
= 353; A. I. R. (1924) P. C. ; 81 Il. C 518; 39C, W. 
118. i 4 
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that the founler who had on'arg d the house in which tue idol 
had been installed by him, ooustruc.d c'roular roads for procs 
sions. built a rest house in the village for wo shippers, and £0 
forth, had held out and ropresent d to the Hinda public that 
it was a public temple. The Chief Court have, in the opinion 
of the Bo rl, oorrestly est mited the particular facts of the case 
befure them and have rightly negatived the oontontions that 
the temple is a publio temple and that the property in suit is 
impressed with a trust of a public religious charactor. 

Their Lordships will humbly advise His Majesty that this 
consolidated appeal should be dismisse J. Tie appellants must 
pay the :espondunts’ costs. 


Messrs. Hy. S L. Polak & Co.—Solicitors for the Appellants. 
Messrs. James Geay & Co.—Solicitors for the Respondents. 
M. 


G. c.) I. L R. 1 Cal. (1939) 201 ; A. I. R. (19393 Cal. 54: 43 C W. N. 
a15 184 J. C. 835; ta lad. Rul, (Cal.) 316. 


Suit No. 886 of 1938. 
Present: — Sk, J. 
August 12. 1938. 


RATAN BEHARI DUTTA. 
9. 
MARGARETHA HEH, 


Special Masriage— Special Marriage Act (Act Ill of t872) Sec. 2 - Declasa . 
tion of marrlige—Ferson professed the Hindu religion—Declaration made by the 
Parties before tha Registrav— Marriage is null and void. 


b 

That two classes of persons only may be married uader the Act, pss, 
(i) persons who do not profess any of the religious mentioned ia the first part 
of Sec. s and (2) persons each of whom professes one or other of the foue 
religions mentioned in the second part of the section. 

Held That there cao not, therefore, be a marriage celebrated under this 
Act between a person who professes the Hiodu religion aod a person who does 
not profess any one or other of the following four religions, vig, the III ada. 
Buddhist, Sikh or Jain religion. 

The facts appear from the Judgment. 


Mr. Sekhar for the Plaiatif. 


61 
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Judgment.—This is a suit by one Ratan Behari Dutt 
for declaration that the marriage solemnize i between him an! 
one Margaretha Heh is null and void. The parties went 
through a form of marriage under the Special Marriage Ac, 
Act III of 1872. Accorling to that Act, the parties have to 
make certain declarations in accordance with the terms of Sec 2 
of the Act, before the Registrar of Marriages appointed under 
Act III of 1872. ihe declarations male by the parties have 
been proved. Ratan Behari Dutt declared that he professed 
the Hindu religion, while Margaretha Heh declared that she 
did not not profess the Christian, Jewish, Hindu Muhamm idan 
Parsi, Buddhist, Sikh or Jain religion. In short, she did not 
profess to follow any religion at all. Tbey made other declar- 
ations which are not material fur the purposes of this suit. 
The plaintiff says that this marriage is null and void inasmuch as 
it offends against the provisions Seo. of 2, Special Marriage Act. 

In my opinion, the contention on behalf of the plaintiff 
must be given effect to. Sec. 2, Special Marriage Act, consists 
of two portions, Under the first portion, persons who do not 
ke the Christian or Jewish or Hindu or Muhammadan or 

arsi or Buddhist or Sikh or Jain religion are permitted to 
bə married under the Act. The present case does not come 
under this part of the section inasmuch as Ratan Behari 
Dutt has declared that he professes the Hindu religion. The 
next part of the section permits the marriage of persons, each 
of whom professes one or other of the following religions, 
namely, the Hindu Buddhist, Sikh or Jain religon. It is clear 
from the-section therefore that two classes of persons only may 
be married under this Act, viz, (1) persons who do not profess 
any of the religions mentioned in the first part of Sec. 2, and 
(2) persons each of whom professes one or other of the four 
religions mentioned in the second part of the section. There 
cannot, therefore, be a marriage celebrated under this Act 
between a person who professes the Hindu religion and a person 
who does not profess any one or other of the following. four 
religions, viz *the Hindu, Buddhist, Sikh or Jain religion. In 
the present case. the plaintiff professed the Hindu religion 
while the defendants professed nane of the Jast-mentioned four 
religions. That being so, the marriage is null aud, vid. 

Tho case is an undefended one, but I consider that it i 
necessary to pronounce a judgment at some length in view o 
the importance of the question involved. There can be 2? 
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douht that the Mourriasa Registra: did not un lerstand the true 
import of Sec 2. Spo a! Mar 430 Act, with the result that ho 
allowe l two persons to go ih'wugha form of marriage whioh 
marraga is now founl to bs null and void. I need hardly any 
t ia: it is of the utmost importance that ese of this kind should 
not recur and I trust that Marriage Registrars will b> duly 
instructed in such a way as to prevent their performing invalid 
marriages of his description. Learned Counsel appearing on 
behalf of the plaintiff very properly drow my attention to the 
owe in Otro Guenter BNKENBACH v. Henerretra Vrotr 
TarLOR, (1), wherein a cont-ntiou was raised thit in the cir- 
cumstances of that case th) suit should have been brought in 
this Court in its Matrimonial Jurisdiction and not in its 
Ordinary Origin Civil Jurisd ction. Thit oase, however, ta 
clearly distinguishable from tie present one and iu my opinion 
the praseat case his rightly been brought in this Court in its 
Ordinary Original Civil Jurisdiction, The marrisge cf the 
plaintiff is declare l null an! void. The suit is decryed. There 
will be no order for costs. 


M. 


—— 2 — — ——— 2 — ————— ARE — —ä᷑ñ 22 ——Ü— b — 


(1) 41 C. W. N. ajo. 


(S. c) 43 C. W. N. 1061; 12 Ind, Rul, (Cal.) 3:8, 184 1. C. 348, 
A. I. R. (1939) Cal. 703. 
Criminal Revision No. 606 of 1989. 
Present :—HENDRRSON AUD KHUNDKAR, JI. 
July 10, 1939. 
NIHARENDU DUFT MAJUMDAR and others. 
v. 
EMPEROR. 
J. P. Code (Act XLV of 186), See, 183 Odi: under Sec. 144 of C». P. 
Code — Conviction —Question of junsdiction —C enviction whether lugal. 
* Ajk—Thp it ig oecessaty to distioguish carefully between he jurisdiction 
of the Magistrate to make an order ans a prisidle practical diffic rity 10 showing 
„Hiat it has besa disobeyed, 


E 
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A IA aly - Tant it do:s on follow thy oscauie it is dificult for the Crown 
to secure a conviction, that the order itself was made withon: jurisdiction. 


Tie facts appear from the Judgment. 
Mr. N. K. Basu aod A. X. Roy—for the Petitioners. 
Mr. D. N Bhattacharjet, Veputy Legal Kemembranct—for the Crown. 


Henderson, J.—The petitioners have been convicted of 
an offense punishable under Sec. 188, Penal Code, for disobsying 
an order made by the Sub-Divisional Magistrate of Barrackpore 
under Seo. 144, Cr. P. Code. The facts which give rise to the 
prosecution are briefly as follows: It is said that communal 
tension had been aroused in the locality in connection with a 
strike. After setting out the matters which gave him jurisdic- 
tion, the Sub-Divisional Magistrate passed an order under 
Sec. 144. Altogether that order contained three directions 
and the petitioners are alleged to have disobeyed the third 
which was in these terms: 


„That no public meeting shall be held in any area in the sub-division so 
long as this order is in force except on special permission from me which must 
be applied for at least 24 hours before the said meetings are held.” 


On Decomber 9 last, the officsr-in-chirze of the thana at 
Titagarh was informed that petitioner No. 1 and others had 
come to Titagarh an! were holding a meeting in front of a 
certain dispeasary. He went to the spot with sume Police and 
found petitioner No. 1 addressing a crowd He ordered the 
crowd to disperse as in bis opinion they were violating ths 
order made by the Magistrate. The contention of the prose- 
cution is that in taking this action the petitioners were guilty 
of an offence punishable under Sec. 188, Penal Code. They 
were convicted. by the Magistrate of Barrackpore. As their 
appeal to the Sessions Judge was dismissed, they obtained this 
Rule. The Rule was pressed on two grounds: (1) The order 
itself is illegal; (2) That there is no evidence to show that the 
petitioners hai any knowledge of it. The first ground is based 
upon ol. (3) of Sec. 144, Cr. P. Code, which is in these terms: 


"An order under this section may be directed to a particular individual, or 
to the public generally when frequenting or visiting a particular place.” : 

This particular order was addressed to the public whea 
visiting any part of the Barrackpore sub-division. In support 
of this ground, Mr. Basu oentended that the scope of the order 
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was far too wide and drew a distinction between a particular 
place and an area. In support of bis contention, he delied upon 
th; cases in IN BE D. y BELVI (I) and EuPEROR v. MOTILAL 
| GANGADHAR (2) On the other hand, the learned Deputy Legal 
Remember ncer reliel upon the case in Vasant B. Kate v. 
EMPEROR (3). In my opinion, it is necessary to distinguish 
curefully between the jurisdiction of the Magistrate to make 
ao order and a possible practical difficulty in showing that it 
has been disobeyed. It does not follow that because it is 
dificult for the Crown to seoure a conviction, that the order 
itself was made without jurisdiction. If we apply the test laid 
down by the learncd Judges in those two Bombay cases, it 
would be very difficult to say whero a place ends and an area 
begins. It is obvious that a line would have to be drawn some- 
where and for my part I shall find it very difficult to draw such 
a line. Nor is the matter of much practical importance? for 
example, if an area may bo said to contain 150 places, the 
Magistrate could pass 150 orders in identical terms and the result 
would be exactly tbe same. In our opinion, the order is a 
definite order and it does not contravene the provisions of 
Sec. 144. 

On the second point, the learned Deputy Legal Romem- 
brancer conceded that he had no evidence apart from the 
evidence relating to what took place at the actual meet ing. It 
is said that the petitioners knew of the order because they were 
told of it by the Sub-Inspector while the mogting was actually 
going on, The evidence on the point is extremely scanty and 
is to be found in the deposition of P. W. No. 1, P. W. No. 8 
and P. W. No. 4, P. W. No. 1, the Sub-Inspeotor, says that he 
ordered the crowd to disperse as they had assembled in violation 
of the order. The order was given in an audible voice and part 
of the crowd actually dispersed. It is, of course, difficult for 
him to say whether the order was audible to other persons ur 
not. P. W. No. 3, the Town Inspector, corroborates this 
account of the action taken by the officer-in-charge of the thana 
and adds that petitioner No. 1 and five other persans were 


(1) 38 Cr. L. J. 1144: lod. Rul. (1931) Bom. 456 (1931) Cr. C. 581 ; 
A. I. R. 1931 Bom. 3835; 134 l. C. 344 ; 33 Bom. I. R. 673. 

(2) 33 Cr. L. J. 75; Ind. Rul. (1931) Bom. 21 (1931) Cr. C. 945 5 
A. I. R, 1931 Bom. 513 ; 134 I. C. 1237 ; 33 Bom. L. R. 1178. 

(3) 7 R. B. 161; 36 Cr. L. J. 135 36 Bom. L. R. 733; (1934) Cr. C. 
1212; A. L R. 1934 Bom. 375; 152 l. C. 701, 59 B. 27. 
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addressing the mecting at tho time. P. W. No. 4 merely says 
that the Police arrived aud besan to move people telling ther 
that there was a Sec. 144 or ler. It appears therefore that his 
version is not quite the same. From this evidence it is abund- 
antly clear that no personal communication was made to any of 
the petitioners. There is no distinct cvidence as to the relative 

ositions of the petitioners and the thapa officer in the crowed, 

he learned Judge did not consider whether it necessarily 
follows that petitioner Ne. 1 heard what was said by the Sub- 
Inspector at a time when be himself was aciually delivering a 
speech. The prosecution really did not take sufficient troubie 
to seo that the evidence on this very essential point was 
sufficient and clear. 


Then in the second place the order itself is not very happily 
worded. It does not clearly forbid attendance at a meeting or 
making speeches at a meeting, The use of the words ‘ro public 
meeting shall be held’ seems to suggest something in connection 
with the organization of a meeting. From the evidence it 
appears that the petitioner, Majumdar did nothing more than 
behave likea Hyde Park orator. The actual order is capable 
of more interpret «tion than one. Before it can be said that the 
petitioners hal knowledge of the order, it must be shown that 
its terms wero communicated to them. Insteal of doing that, 
the Sub-Inspector merely gave his own interpretation of it, 
whichis quits a difforent thing. We must accordingly accepi 
the. contention raised in the secon! ground that there i no 
evidences upon which it can be held that the petitioners had ¿uy 
knowlelge of the order. Ihe Rule is accordingly made absoluts, 
the convictions and sentences are set aside and the petitioners 
are discharged from their bail, 


Khundkar, J.—I agrev. 
M, 


° (6s c) 44. C W.N 74; (1940) A. I. R. (Cal.} 1. 
Appeal No. 211 of 1938. 
Present .—B K MUKHERJEE AND RoxsuRron, J]. 
Sth August, 1939. 


Sm BHUBAN MOHINI DEBI and another : 
g. 
BIRAJ MOHAN GHOH. 


C P. Code (1905) Sec 89 — Wartgags Sale— Duty of a Reasiocr=— Sec. 2 (77 
— Suit fos declaration of lille — Recovery af khas possession —Coliusian— Aligi 
tions— Debutlar estate — Establishment of title. 


Held tat — It cannot bs disputed that it is the duty of a receiver to take 
charge of the properties in suit on behalf of the Court. He exercises nis functions 
under the supsrvision and control of the Court and as remunerated under ite 
orders. Hecan thus be deemed to be an oitcer of a Court of justice whose 
daty it is to taka charge or dispose of any property within the meaning of 
Sec 2 (17) (), C P Code (1908). Even if ha is not an © officer” he is clearly 
a person especially authorized by a Court of justice to perforin such duties, as 
laid down tn that clause. 

Held again -Toatits sought to mike an oficer personally liable for certain 
acts dong or purporting tu be done by hiui» his off al capacity, it is essential! 
before a suit is commenced that there should be a notice served upon him 
under Sec. 80 C. P. Code. | 

Appeal against the decree of the Addl. District Judge of 24-Parganas. 


The facts appear from the Judgment. 
Dr. F. C. Bysackh, S. N. Mukherjee and S. N, Mukherjee for the 


Appellants. 
Rabi Roy and N K. Duit—for the Respondent. 


Judgment.—This appeal is on behalf of tho plaintifs and 
the suit was one commene:d by them for ostiblishment of their 
title to the lands in suit and for recovery of Khas possession on 
evicting defend eint 1 There was a cim for mosno profits 
against both tho defendants aud an alternativ chim for rent 
in case defendant 1 suecee lid in establishing his tenansy right 
to the disput d land. Tho plaintiff.’ case was that the lands 
in suit appertain d to the secular estate of one Rajmohan Nag 
Choudhury waich vestel in the predecessor of thy plaintiffs 
under a sale in execution of a mortgaga decree. Defen lant L 
was a tenant in occupation of the sail lands, but in a rent suit 
which was institutel against him by the plaintiffs he denied 
their title and set upa tenancy right under the debattar estate 
of Rajmohan Nag Choudhury which admittedly did not pass to 
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the plaintiffs’ predecessor by the mortgage sale and which is 
now in possession of defendant 2 asa receiver appointed by the 
Court. | 

This plea was given eff. ct by the Court which decided the 
rent suit and the plaintiff’s claim for rent was dismissed. The 
plaintiffs have now cemmunced this suit for recovery of khas 
possession of the lands cn the fcoting that defendant J is a 
trespasser. It was alleged that certain rent receipts were pro- 
ducd by defendant 1 in the rent suit in collusion with 
defendant 2 for the purpose of proving the title of the debuttor 
estate, and in fact the latter was all along asserting its right to 
realize rents from defendant 1. On these allegations the plain- 
tiffs wanted mesne profits against both the defendants and in 
caso it was found that defendant 1 was a tenant, and had paid 
rents to the debutter estate, there was an alternative praycr for 
recovery of the sums realized as rents from defendant 2. Both 
the defendants contested the suit. Their contention in subs- 
tance was that the lands in suit appertained to the debutter 
estate and the plaintiffs had no right or title to the same. It 
Was said that the decision in the rent suit was quite correct, and 
that defendant 1 had os a matter of fact paid rents to the 
debutter estate up to 1340 B. 8. Dofendant 2 raised a further 
point that the suit was not maintainable against him without a 
notice under Sec 80, C. P. Code. The trial Court on a consi- 
de ration of the evidence in the record came to the conclusion 
that the plaintiff had no title to the lands in suit, which were 
in reality a part of the debutter estate of Rajmoban Nag 
Ohoudhury. On this finding, the suit was dismissed, and the 
Munsif did not go into the other questions raised in the issues, 
including the question of rotico under See. 80, C. P. Code. 
There was an appeal taken by the plaintiffs, against this decision, 
and the Additional District Jydge of Alipur who heard the 
appeal reversed the finding of the Munsif on the question of 
title and came to the Conclusion that the property in suit was 
included in the secular estate of Rajmohan and hence passed 
by the mortgage sale to the plaintifis’ predecessor. As the trial 
Court had not decided the issue raised on the question of notice 
under Sec. 80, O. P. Code., the case was sent back to the trial 
Judge for re-hearing on the point. The Munsif, after remand 
decided this issue against the plaintiffs and held that thé suit 
was not maintainable against defendant 2 as no notice. was 


served upon him under Bec, 80, Ç, P, Code, This view was 
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affirmed in appssl by the A lditional District Judge, 34-Parganis, 
The result was ths: the Ruit was dismissed aginst defendan: 2. 
fe was @isposel of as aginst deferiiant Lon ths ter as of a 
co npromise enterel into bstweel hin ail tho plaintiff Lt is 
against the order of dism sasl agent dofumiint 3 that tho 
plaintiffs bave come up on send appeal to this Co irt. 


Dr. Bysack appe iring in sunpors of ths apneil hss contone 
del in the first place that & receiver is nota publio offloet aud 
consequently no notio; undor Seo. 80, O. P. Cole, is ngsessary. 
This cuten ion is opposed toa number of authorities of this 
Oourt where it has been held that a recaivar is n public offloer 
nud is entitled toa notice under ‘sec 80,0. P. Ovie. It orinnot 
he disputed that it is the duty ofa r o'iver to take charge of 
the properties in suit on bshaif of tie Court. He exercises his 
functions un ler the supervision and coutrol of the Gourt an l is 
renune:at:d under its or ers. He can thas be deemud to be an 
officer of a Court of just co whos» duty it is to take chirye or 
dispose of ang property within the meaning of Sec, 2 (17) (d), 
C P. Ods. ven if he is not an“ offlo zr“ he is olesrly a 
person especially authoriz-d by a Court of justios to perform 
such duties, as laid dowa in that clause. The oase iu Jagapiqag 
CHAN DBX Deo v. DEBBNDRN PRAD BAHADORH (I), is a diroet 
authority ou the point, that a receiver is a public ollloer. The 
learne | Judges who dagided tais Owe observed in their judgm jut 
that tiere were suveral earlier decisions in which the samy view 
was taken. It is true, as has been pointed out by De Bysaok, 
that most of the earlier casas weru rolly casos of a Common 
manager and not of a reciver appoints! Under the provision of 
the C. P. Cole: vile Bent Mapuas v Des Naparan (2) an! 
Nasa Krenore MANDAL v. ATUL Ca@anpaa CHATTERJEE (3) 
In fact the earliest reportel authority va the question uf n 
receiver being a public officer is to be fouad fn R\DHARANI 
Dasra v. Poana CHANDRA SaRK4AR (4). This was an application 
for leave to appeal to His Majesty in Council against a judg- 
mont of Page and Patterson JJ. pisse l in 8. A. No, 1481 of 
1929 RapHaRani Dasra v. Pugxa Cuanpea Bargan (5). Tie 


— 


(1) s$ C. W. N. 161; 58 Cal 850; 132 l. C. 634 (4931) BA l K. 
» 33, i 

(2) ne 1. 279; 24 C. W. N. 138; 33 I. C. 747; (1920) 7 A l. K. 

. l. 515. . 

(J 17 C. W N. 846 ; 16 L C. 193 (19:3) 40 Cal. 150 

(4) 34 C W. N. 671; 128 1. C. 108; (1930) 17 A. I. K. Cal 737. 

(5) 139 l. C. 319 (1930) 17 A. I. K. Cal. 721. 
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suit out of Which the app-al aroie was one inst tut d ag inst a1 
ex-recsiver for recovery of money alleged to have bean mis- 
appropriated by the litter. Th: Court below dism ssed th. 
suit on the ground of an absence of notice under Sec. 80, C. P. 
Code, and this Court affirmed that decision. 


In support of the application for leave to appeal to His 
Majesty in Council a point was rais:d that even though a notice 
might be necessary when the receiver was still in office, there 
could be no such necessity after he was discharged. It was held 
by Rankin O. J. sitting with C. C. Ghosh J. that that was not a 
reascnable construction to be put upon Sec. 80 
read with Sec. 2 (17), C. P. Code; and this being not a 
substantial question of law, leave to appeal to His Majesty in 
Council was refused. It may be pointed out that in this cas 
Page and Patterson JJ. relied on the earlier cases relating toa 
common manager as authorities in support of the proposition 
that a receiver was a public officer, and this view has not been 
dissented from since then. The question as tù whether a 
common manager was a public officer was raised in RævATI 
Monan Das v. JATINDRA Mowan (1), but their Lordships of the 
Judicial Committes left the question undecided, and disposed of 
the case on the other ground that the suit was not One in respect of 
any act or emission on the part of the common manager, assuminy 
that he was a public officer within the maaning of Sec. 80, C. P. 
Code. Dr. Bysack has laid much stress on certain observations 
made by Costello J. ig PURNA CHANDRA Vv. RapHaRant Dasya 
(3). The learne i Ju tgo indeed observad in his judgment in this 
Case, that he was startle] to hear it argued that receivers must 
be treate l as public offic rs within the meaning of Sec. 80, O. P. 
Code. But even then there was no decision on this point, and 
the lerrned Judges based their judgment on the ground that as 
no objection on the score of want of notico was raised by the 
defendant in proper time he dould not raise it afterwards, It 
may be that the question still awaits final determin ition by the 
Judicial Committee, bat in view of the authorities mentioned 
nbove ani the provision of Sev. 2 (17) (d) O P. Code, we do not 
think that we would be justifiel in holding that a receiver is not 
a publio officer. l 


ay 61 Cal. 470 (P. C., 61 LA 17 148 J C. 482 (1934) 21 A. I. K. 
P. C.) 96. 
(2) 53 CL. J. 31. 130 I. C. 894; (1931) 18 A. E R. Cal. 175. 
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The next question for our d termination is, whether assum- 
ing tbat a receiver is a publio officer, a notice under Seo 80, 
C. P. Code, was ne æssary in the circumstanses of the present 
cise. Dr. Bysack argues that a notice may have been nec jase y 
with regard to tha claims for mesne profits or compensation 
male by the plaintiff in their plaint, but so far as decliration 
of title to the disput d property is concern d, ths plaintiffs’ cause 
of action is not based on anything done or omitted to be done 
by the receiver. The receiver was ma la a party simply because 
defendant | set up the title of the debutter estate, and it was 
proper that the question should be decidel in the presence of 
the receiver. Un ler these circumstinces tho contention of the 
learned advocate is that the Courts below should have given his 
clients a declaration of ttle to the land in suit against defendant 
2 though the claim for mesne profits might be dismissed. In 
fact his cliënt: made an application before the Court of Appeal 
below withd awing their claims for compensation and mesno 
profits against the pec iver. 


It is quite true that if two or more causes of action are 
united in one suit, and with regard to oe of them ths suit fails 
for want of notice under Sec. 80, C. P. Code, there is no reason 
why the entire suit should be dismissed : vide DAKSHINA RANJAN 
GHosiv. Omar CHAND (l1) Bat this contention by itself is of 
no assistance to Dr. Bysack’s clients. If the suit is really a suit 
against the receiver wit iin the moaning of Sc. 80, C. P. Vode, 
the cause of action of the plaintiffs oven as er gards declafation 
of title, is clearly bised on certain specific gots alleged tò have 
been committed by the receiver. In para 9 of the plaint there 
are definite allegstions aginst him of collusion with defendant 
l in granting re it rsseipts, and setting up a claim t> possession 
in the disputed property. Tho receiver moreover did not take 
up anoutral attituds, anl the defence of both the defendants in 
answer to ths plaintiffs’ claim is identically the same Such 
being th» case it is not possible in oar opinion to sever one pars 
of the cue from the other, This contention of Dr. Bysack 
therefore must fil. But we think that quite apart from these 
coutantions the appellants are eutitled to sucoved un auocher and 
„ broales A viz., that the present suit is really not one 
against the receiver as a public officer as is contemplated by 


— —— ðP4ä—ͤ — 1 a aankan 


ͤ— — —ä b 


(1) 2 C W. N 10; 38 C. L. J. 194; 50 Cal 992 (192% 11 4. I. K. 
Cal. 145 75 l. C. 173. 
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Bec 80, C. P. Code. As was observe! by the Judicial Committee 
in Buss, nn Dacancs: y. Beor. or State (I), Sec. 80 was 
intended “to afford protection t» officials against personal 
responsibility. for official sets.” If. it is sought to make an 
officer personally liable fo- certain acts done or purport'ng to be 
done by him in his official cap.o ty, it ais essential before a suit 
is commenced that there should bs a natics se rrod upon hin 
under Seo 80, C. P. Code. The obj ct of the notice is to give 
him an opportunity to reconsid r his position with regar i to the 
claim and to make amends, or settle the clam if he is so 
advised. 


The suit in the present case is not against the receiver as 
such; it is really a suit against tie debutter estate. The 
plaintiffs’ cause of action is that the debutter estate, which is 
uow in the hands of the receiver under o.ders of the Court, has 
dispossessed them from tie land in suit, through defendant 1 
who isa tenint of thers. The plaintiffs want to have their 
title to thedisputed property establi-h-d against the debutter 
estate, and it is from the debutter estate that they want to 
recover mesne profite, Iu short th; plaintiffs do not pray for 
anything against the weceiver personally. They want a decision 
which would be binding on the debutter estate. If the receiver 
is discharged today, the suit would theo procee! against the 
debutter estate aud those who own it. It is well settled that 
no estato vests in the receiver by virtue of his appointment. He 
cOllepts rents or profits, income or capital on the title of the 

ersons who are parties to the suit, end he defends the su t 

use of the powers given to bim by the Court under Or. 40, 
R. 1 (d), C P. Oode. I think that in such gases when no relief 
is Claimed against the receiver personally, and the guit is really 

ainst the estate, which does not vest in the receiver, but 
which is held by him under orders of the Court who made the 
appointment, the suit cannot be said to be one against the 
receiver within the meaning of Sec. 80, O. P. Code. In other 
words, Sec. 80, C. P. Code, contemplates in my opinion a suit 
ngaiust the receiver which seeks to make him personally liable 
for acts, done or purporting to be done by ham in his official 
Capacity, and it does not contemplate a oe where a suit for 
possession is brought against the owners of the estate in the 

(1) 81 Bom 725 (P. C.); 54 I. A, 338 ; 104 I. C. 287 ; (1999) 14 A. I. R. 

(P. C.) 176. 
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respec: of which he has been appointed a receiver, and which 
suit he his got to defend under powers conferred on him by the 
Court. In such cases it is N necessary to take the 
leave of the Court which appointed the receiver, before the 
latter can be made a party to the proceedings, and that is on the 
principle that interference with the possession of the receiver, 
without leave Would amount to a contempt of the Court, whose 
officer the receiver is. But there is in my opinion no necessity 
to serve upon hima notice under Sec. 80, and there can be no 
meaning in sending such notice. It would not be in the powers 
of the recaiver to mike amends of his own accord. If any 
reparation is to be done that can only be done by tho persons 
who actually own the estate. If the receiver proceeds to satisfy 
the claims’ of the plaintiffy on his own responsibility he may 
himself be mado liable at the instanco of the persons who have 
got the title. 
lt is to be noticed that all the authorities mentioned above, 
with the exception of the one in Revarr Monan Das v. JATINDRA 
Monas (I), which was decided by the Judicial Committee, are 
cases where the receiver Was sought to be made personally liable 
for acts purporting to be done by him as a publio officer, and 
hence, it. could properly be said that notice under Sec. 80, C. P. 
Code, was necessary in these cases. In Revatr MOlAN Das v. 
JATINDRBA MOHAN (I), the suit was one to enforce a charge upon 
popen a in the hands of a common managor and not to make 
im personally liable. As the suit was not in respect of any 
act of omission on the part of the common managor it was held 
by the Judicial Committee that no notice was necessary. There 
isan important passage in tho Judgment of their Lordships 
which in our opinion clearly indicates that a suit which was not 
against the Common manager personally would not in their 
Lordships’ opinion come under Sec. 80, C. P. Code. The 
appellant made no claim against respondent 1 personally” so 
runs the judgment : 


He was there Only as representing the estate of which the sale was sought. 
In their Lordships’ opinion such a suit is not within the ambit of Sec. 80, and no 
notice of suit was required. 


There is no authority that I am aware of which holds that 
notice under Sec. 80 is necessary where tho relief is sought 


(t) (P ar 470 (P.C); 61 I. A. 171 3 148 I. C. 482 (1934) 21 A. I. R, 
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against the estate itself, in the hands of the receiver or the 
common manager. It may be mentioned here that no notice 
under Sec. 80 is necessary in suits against the Offi.ial Trustee 
or the Administrator-General. except when these officers are 
sought to be made personally liable: vide Sec. 16, Act 2 of 
1913 and Sec. 41 of Act 3 of 1913. It is truethat this is because 
of express statutory provisions, which have mide exceptions, 
ao to say, to the general rule contained in Sec. 80, C. P. Code. 
But we think that a receiver appointed by the Court un ler 
Or. 40, R. l. C. P. Code, has a legal position different from that 
of the Official Trustee or the Administrator-General. Unlike 
the receiver, these officers have an estate in the properties which 
they hold by virtue of their office and consequently a suit in 
respect of the properties they hold, would be a suit against them 
in the legal sense. The same reasoning does not apply toa 
receiver. My conclusion therefore is that the suit in the present 
case was not against the reciver as contemplated by Sec. 80, 
C, P. Code, and as such no notice was necessary. The result is 
that the appeal is allowed and the judgment and deorce of the 
Gourt below are set aside, 


Tha plaintiffs, having according to the findings of Court of 
Appeal below established their title to the property iñ suit, are 
entitled to a declaration of their title as against defendant 2. 
As against defendant 1, the suit would be decreed in terms of 
the compromise entered into between him and the plaintiffs. 
The plaintiffs’ claim for mesne profits or compensation against 
defendant 2 would stend dismissed The costs will be borse 
by the parties thomselves in all the Courts, The cross-objections 
are dismissed with no order as to Costs, 


M. e 


(sc) 50 L. W. 349; A. L R. 1939 (P. C.) 244 ; (t939) M. W. N. 1183; 
184 1. C. 1; re Ind. Rul. (P. C.) 8e. 


PRIVY COUNCIL. 
(Appeal from the Madras High Court), 


Present :—LorD Romer, Sim Georoe RANKIN AND Mr. M. R. JAYAKAR. 


srst July, £939. 


Sri NADIMPALLI NARAYANARAJU and another 
o. 
YENNAMSETTI SURYANARAYUDU and others. 


Madris Estates Land Act ( Madras Act Lof 1998) Secs. 3 (5) and om 
Recode y possession—Z imindar— Ainge —— Post-selllemeni ioamdar—Permanent 
kattubadi- Lan d. kolder — Meaning of —Ovwne r. 


Where a samindue makes a post-settlement faum grant of a portion of a 
village with both garsams on a permanent af hadi, is the grantee a land -holdet 
within the meaning of Sec. 3 (5) of the Madras Estates Land Act, 


Held—That the minor post-settlement inamdur holdiog under a grant of 
both params oo a permanent Aab udi is a laod-holder’” uoder the Madras 
Estates Land Act of 1908. 


Mr. P. V. Subba Row—for the Appellants. 


Messrs. S. Hyam, Harold Shephard and Sydney Smith—for the 
Respondents. 


Sir George Rankin.—This is an appeal by the pla‘ntiffs 
from a decree of the High Court of Madras (October 16, 1937), 
dismissing a suit brought in the Court of the Subordinate Judge 
at Vizagapatam to recover possession of certain agricultural 
lands in the villazo of Thagarampudi. The trial Court's decree 
(Decombar 17, 1927), hal been in favour of the plaintiffs. Of 
the defendants to the suit (who numbered 15) five, are respon- 
dents to this appeal ‘the first three respondents (defendauts 
Nos. 3 to 5) heing tho persons in posseasion of ths suit lands, 
while respondents four and five (defendants Nos. 14 and 15) 
are impleaded as persons claiming title thereto as against tho 
plaintiffs. 


Much of tho detail of the case has for the purposes of this 
appeal become unimportant ; since the decree appealed from did 
not deside the question of title disputed between the plaintiffs 
and respondents four and five, but dismissed the plaintiffs’ claim 
to eject the first three respondents on ths ground that the 
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laintiffs were land-holders within the meaning of the Madras 
Estates Land Act (Madras Act I of I908)and by Sec. 9 thereof 
could not maintain ejectment in the Civil Court against a ryot. 


The plaintiffs claim title ‘under Ex. C, an instrument dated 
May 11, 1811, which is expressed as follows : 


“Patta, dated Saturday the 3rd day of Vaisakna Bahulam of the year 
Prajotpatti (May 11, 1811), executed and granted by Sri Narayana Gajajathirajs 
Maharajulingaru, to Nadimpalli Veokatapatiraju. 


Whereas, in the village of Thagarampudi of my mokhasa (lands granted 
either {ree as reward or on light rent) Vaddade taluk, I have granted to you land 
fetching a fixed rent of Ra. 300, as manyam, and ro visams (1/8th part) of land 
known as the vudika manu garuvu (name of land) fora top to be planted thereon 
you shall bring them to extensive cultivation and profits, and be living bappily 
enjoying the same hereditarily.“ 


The grantor was the proprietor of the estate of Viziana- 
garam ald the grantee Venkatapatiraju was the eldest of three 
brothers who were joint, Tho other two were called Murtiraju 
and Gajapatiraju. By what right the grantor could afterwaids 
modify his grant is a question which has not been clearly 
answered, but by a letter to the grantee dated August 21, 1820 
he purported to impose for the future a rent er payment or 
Rs. 50 per annum and this has ever since been paid, The term, 
of the letter aro as follows: 


In respect of the land granted ta you in the village of Thagar ampudi, a 
reduction of Rs. 50 has been ordered from the current year Vijaya,“and deducted 
out of your muzira. So, you shall pay these Rs. ṣe every year in our Sirk ar anl 
be obtaining receipts.” 


The lands*were at first enjoyed by the joint family, but 
the brothers separated and each became entitled to a one-third 
share therein. At some date which is not now material they 
appear to bave divided the lands between them each paying t 
the zamindar Rs. 16-10-8. The plaintiffs are great grandsons 
of the original grantee Venkatapatiraju who was the eldest 
brother, but their suit has reference to the one-third share oi 
the youngest brother Gajapatiraju of which they claim to be 
purchasers. They seek to obtain possession of one-halfonly oi 
that one-third share, and the pedigree table of Gajapatirajus 
branch will assist to show how they deduce thir title. 
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GAJAPATIRAJU d. 1859) 
I 


widow 
7... ee Ee 
l | 
Datta Chinna Appala 
Pedda (d. t918) 
{ 
| Jagannaod 
Laksh mi Hariraju Appala (adopted son 
(vendor (vendor (vendor d roro) 


to to to es eee 
plaints) plaintifs plaintifs) | | 
Respondent Respondent 
No. A No. 5 
(defendant No. 14) (defendant No. 15.) 


Gajapatiraju died in 1859 leaving a widow and two 
daughtérs. In 1861 the widow relinquished her interest aud 
the daughters became entitled. In 1918 the younger daughter 
Chinna Appala died leaving her sister and two granisons by a 
pre-deceased son (respondents four and five). The plaintiffs 
say that thereupon the whole of Gajapatiraju’s interest vested 
in the elder daughter Datla Peddi: that in 1919 Datla Pedda’s 
three sons were the reversioners of her father, and that she relin- 
quished her interest so as to accelerate theirs. The plaintiffs by 
sale deed dated April 27, 1921, purchased from these three sons of 
Datla Pedda the whole of the interest of ber father Gajapatiraju 
for Rs. 82,000. Oo September 24, 1924, they brought the present 
suit to recover possession of the half sbare in Gajapatiraju’s 
lands which his younger daughter Chinna Appala had possessed, 
The first roe respondents were also in possession of the other 
half share (which Datla Pedda had possessed) but as they had 
certain rights therein as mortgagees this other half share was 
not included in the suit. 


Respondents four and five claim title to the suit lands by 
saying that the instrument, of 1811 has long since ceased to have 
effect; that it created no more than a service tenure neither 
heritable nor transferable but resumable at will, that on tho 
death of Gajapatiraju the lands were soquestered or resumed by 
the zamindar and re-granted as a new tenuro to his widow , 
and that on her death one-half was granted to esch of her two 
daughters separately. Hence respondents four and five claim 
to be entitled to the lands held by their grandmother Chinna 
Appala which are the lands in suit. Whether or aot on this case 
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the first three respondents could claim to have a ryoti interest 
in the lands, it is clear that the plaintiffs could have n> interest 
atall The plaintiff do not seek to avail th-mselves in any 
respect of the case made or evidence adduced by respondents 
four and five. 

The first matter for consideration ia the case made by the 
plaintiffs for ejectment of the first three respondents. These 
respondents are the cultivators in possession of the lands in 
suit. Thoy or their ancestors (at some date not readily ascertain- 
able) became tenants of the plaintiffs’ vendors or their 
predecessors. Notice to quit has been given to these respondents 
but they claim that they are ryots with cecupancy right who 
caunot be ejected by the Civil Court. The plaintiffs who have 
to succeed upon the strength of their own title disclose a titlo 
of which the root is the grant of 1811, and the question is as to 
the character of the right which they allege and prove. At ong 
stage of the case it appears to have been contended (1) for the 
Be that tbe grant merely gave to the grantees the 

udivarım interest on favourable terms (2) for the first three 
respondents, thit agricultural tenants were on the land at tho 
time of the grant so that it gave to the grantees the melvaram 
interest only, It is now concaded, however on both sides, anil 
very properly, that the grant of 1811 was of both varms. Their 
Lordships are unable to attach importance for the purposes of 
this appeal to the documents upon which the plaintiffs based 
a contention that the zamindar had treated the grantees under 
Ex. C as ryots giving them the usual jirayati leases. Tho 
operation and effect of Ex. C asa document of title cannot be 
determined upon the basis of subsequent documents which 
contradict it on essential matters. Their Lordships are not 
satisfied on the other hand by any of the exhibits that at the 
date of the grant of 1811 agricultural tenants other than the 
grantee were already on the land. 


The question which presents itself on the threshold of tho 
case, and which has been decided by the High Court against the 
plaintiffs, is whether the interest granted by Ex. C is one which 
constitutes the plaintiffs land-holders within the meaning of 
the Act of 1908. The words mokhasa and manyan occur in the 
vraut and both appear in Wilson’s Glossary as meaning ia the 
south of India lands beld either at a low assessment of 
altogether freo on condition of or in consideration of services. 
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The word inam does not appea- in the terms of the grant. Tho 
word muzara apporrs in tie lott er of 1826 aal the words muz wa- 
. vasathi appear in some of the later documents: they are ssid to 
mean allo sancs” or “ remission.” The word kattubadi (trau- 
slated by quit rout” for want of a nearer word) appears in tho 
plaintiffs’ conveyance of April 27, 1921, to describe the annual 
payment uoder Ex. C. But the title upon waich tho plaintiffs 
seak ejectment is put forward as a transferable and heritable 
right to the lands under Ex. C. upon paymuat tò the zamindar 
of the annual suw of Rs 50 or a dus proportion thereof. If tis 
would constitute the pliintiffs “ lard-hol lers“ under the Act of 
1908 thea the firat three reipoudsnts chim to be ryot; untitled 
toa per nin ent right of oconpincy under Ses 6 and protected 
from ejectm nt by the Civil Court under Sec. 9 of the Act. 

The dofiritions which bur upon the question waether the 
plaintiff's title if ma le out gives them tho ststus of a land- 
holder“ are t) be found in certain sub sections of Suc, 3 of the 
Act. 

„By sub- Sac. (2), ‘ Estate’ means— 

(a) any pet n inently settled estate or temporarily setila} -a i; 

(5) any portiga of such permanently settled estate or temporarily settled 
' samindurd which is separately registered in the Oh: of the Collector; 

(c) any unsettled pslasyam or jagi? ; 

(d) aay village of which the land- ter nu? alone has bsen granted in ia in 
to a person not owing the kudivaram thereof, provided that the grant has been 
mide, conſitmed or rec gaised by the British Governmaat, or any separated part 
of such village; 

(e) any portion cr sisting of one or more villages of any of the estates 
spacifisd above in Cls. (). (6) an d (c) waich is held on a perm ine it under-teoure. 

By sub-Sec. (5). Lind-holder” mans a persin owning an estate ot parc 
thereof and includes every person entitled to collect the rents of the whole or any 
portion of the estate by virtue of any transfer from the owner or his predecessor- 
in-title or of any order of a competent Court or of any provision of law. 

By sur- Sc. (tt), Rent“ means whatever is lawfully payable io money or 
in both to a land-bolder for the use or occupation of land in his estate for the 
purpose of agriculture. 

By sub- Sac. (15), nt means a person who holds for the purpose of agricul- 
ture yeti land io an estate oa condition of paying to the laod-holdec the reat nich 
is legally due upon it. 

By tub Ssc: (15) ryot liad mern cutivable laod io aa estate Other thag 
Private land.“ o 
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On these definitions it is to be observed that Cl (d) of 
sub-Scc. (2) relates to a grant made prior to the Permanent 
Settlement and toa village nct now part of a zamindari where- 
as Cl. (e) relates (though not exclusively) to villages which are 

rt of a zamindari but are held on permanent under-teuure. 
The lands now in question do not constitute a village but are 
only part of a village and they cannot be held to come within 
any of the clauses which define the word “estate.” On the 
other hand the word “estate” as employed in the Act has not 
the abstract meaning “quality or quantity of the interest of the 
holder.“ The plaintiffs’ title if made out can only constitute 
them “Jand-holders” upon one or other of two grounds. First, 
that they come within the words in sub- Seo. (5) “or part there- 
of.’ Secondly, that they are within the extended meaning 
given to the word “land-holder” by the provision thit it 
‘includes every person entitled to collect the rents of the whole 
or any portion of the estate by virtue of any transfer from the 
owner or his predecessor-in-title.’ The application of these 
expressions to what have been called ‘minor inams” has been 
considered by the High Court of Madras in a series of deci- 
sions. In 1912in*§, APPALANARASIMHULU v. M. SANYASI (1) 
it was held by Sundara Ayyar and Sadasiva Ayyar, JJ. that 
though a minor inam was not an “estate” within the Act the 
inamdars were land-holders because ‘there is no reason why the 
holder of an under-tenure should not be held to be a person 
entitled to collect rents of a portion of the estate out of which 
the under-tenure is carved.” The learned Judges considered 
that “if the tenure holder is not bound to make agy payment 
to the zamindar for his tenure he will then be a person owning 
a part of the estate.” In GADADHARA DAS v. SUBYANARAYANA (2) 

allis, ©. J. dissented from the conclusion that a minor 
inamdar was a'“ land-holder.”” He was of opinion that so long 
as the zamindar reserves an interest to himself, as by way of 
rent, no matter how insignificant it be, he continues to be the 
owner. He considered that in the definition of “ rent” in 
sub-Sec. (11) the words “ in his estate“ could not apply to an 
inamdar and excluded such a person from the extended meaning 
given by the clause which refers to persons entitled to collect 
the rent of a portion of an estate. Sadasiva Ayyar, J. however 


a 17 I. C. 120; A. I. R. 1916 Mad. 619; 38 M. 33. 
(e) 14 L. W. 453; (1921) M. W. N. 413; 41 M. L. j 97 „A. I. R. 1971 
Mad. 547 ; 64 J. U. 317 ; 44 M. 677. 
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held the ineméar to bea Jand-holder on beth of the’ grounds 
already mentioned, As to the first ground, he laid stress on the 
fact that in the case of an entire village Cl. (e) of Sec. 3 (2) 
truats a permanent under-tenure as an estate and its holder as 
owner of the estate. He considered that there was already a 
catena of decisions in the High Court that a minor inamdar 
was a land-holder. When this case came before threo Judges 
on Letters Patent Appeal Ayling, J. took the view that“ it may 
be conceded at once that so long as the simindar reserves to 
himself a quit rent, the inamdar cannot ho regarded as the 
owner of the lan ls in the ordinary legal moaning of the term.” 
But on the second ground he thought it cloar that when the 
jnamdar’s grant was only of the melvaram, it was a transfer by 
the owner of the right tocollect the rent of a portion of the 
estate. Wherc, however, the grant was of both varams, he 
had more difficulty but camo to tho same conolusion: Wheu 
we say that the grant was of both varams we merely mean that 
the rights of the grantee in respect of the land were not limited 
by the necessity of respecting the right of any person possessed 
of the kudivaram at the time of the grant.“ Coutts-Trotter, J. 
proceeded entirely upon the second ground observing that ho 
was unable to gather from the language of this Act any general 
intention with regard to the position of minor inamdars. 
Kumaraswami Sastri, J. held that a minor invmdar was not a 
land-hold:r where the grant to him was of both the varams. 
He thought that if the grantce was himself the occupancy 
ryot at the time of the grant, it could not «divest him of that 
character ald convert his sub-tenants into occupancy ryote ; 
while if the land was at the timo in the absolute disposal of the 
grantor, the object of the grant was to allow the grantee to 
uccupy and enjoy the lands on favourable terms and not to 
create minor land-holders. In such cases he considered the 
grantee could not be regarded as collecting rents from himself 
by virtue of the grant of the melvaram, The result of the 
Letters Patent Appeal was that by a majority of two Judges to 
one the minor inamdar was held to be a landh-older. 


The matter came before a Full Bonch in BRAHMAYYA v. 
Acuigasu (1) where the patta had been held to be a grant in 
JJ ³ ³ Ad ³AAA a et at SeA 


> 


—— . ml mt — 


(1) 31 M. L. T. ot (F. B.); (1982) M. W. N. 280; 43 M. L. J. 229; A. I. 
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inam and not a mere lease on favourable terms to a jirayati 
dunant. The question was framed as follows :— 


„Where a samindar makes a pos'-settlement inam grant of a portion of a 
village with both params on a permaneat Auttwbadi, is the grantee a land-holder 
witbio the meaning of Sec. 3 (5) of the Madras Estates Land Aci?” 


Schwabe, C. J. thought that such an inamdar was not 
owner of a part of the estate and was not entitled to collect 
rent by virtue of any trausker. The provison as to persons 
entitled to collect rent was in his opinion intended for pur- 
chasers of part of an estate, mortgagees’ or farmers of au estate 
and did not apply to an inamlar collecting rent under leases 
granted by himself. Oldfield, J. found the considerations upon 
vach side to be evenly balanced and the question difficult He 
thought the liability of the inam lar for quitrent need not bo 
regardel as inconsistent with the character of land-holdir 
under the Act but that in any case a grantes of both varams 
of a part of a village was a persou entitled to “collect the rent 
by virtue ofa transfer from the owner,” and that this very 
vencral language could not be read subject to an unexpresseil 
restriction. Phillips, J. held thit the word “owner” was a pli- 
cable to the inımdar notwithstanding the reservation of an 
annual payment and thit the grantas of boti varams Was 
entitled to collect rents which would previously have been 
payable to the grantor. 99 J. relied much on the defin:- 
tion of “ostate” as excluding more parts of villages : 


"The word estate does not mean land but all the rights, liabilitkas and duties 
attaching to or incident to certain classes of tenure as defined by Sec. 3 (2), The 
words ‘part of an estate’ have been put into the definition of land-holder so as ta 
include the transfer of a portion of the estate either by operation ol law or by 
act of parties. An snamdap is not a traosferea of the whole or any portion of the 
estate.” 


Ho further considered that whera the grant is of vacant 
land the inamdar is not to be considered as having the right 
to collect rent but as having the kudivaram right himself plus a 
portion of the melvaram, and does not losa the character of 
ryot. Venkatasubba Rao, J. regarded the definitions of, 
“estate” and “‘land-holder’’ as infonsistent but thought it more 
in consonance with the intention of the Legislature to regard 
minor inamdars as land-holden ;He considered that they were 


a 


a 
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ownars o“ part of an estat) notwithstan ling liability for kattu- 
bali ani thit they com) within the language of sub-Seo. (5) as 
persons entitled to collect reuts. 


By this decision of three Judges against two, alter long 
debate and much differense of opin’on it was established by 
authority of the highest Court of the Provinca in March, 1922, 
that the minor post-settlement igamdir holding under a grant 
of both varams on a perminent kattubadi is a “‘land-holder” 
under the Act of 1908. This decision was confirmatory of a 
course of decisions that had been given since 1912 aad earlier 
though not without some dissent. For a considerable number 
of years ten ints uuder such inamdirs have been entitled to rely 
upon the special protoction granted by the Act to ryots and 
their Lordships would be loath to disturb titles taken or deaft 
with on that footins, Thy do not conceal from themselves that 
neither of tho two grounds above-mentioned is free from. 
difficulty. They discard all argument from tho presumed 
general intention of the Act as treacherous and inconclusive. 
But they cannot agree tiat “part of the estate“ or “portion of 
the estate“ does not refer to the land itself by the word “estate” 
nor do they feol any confilencs in the doctrine that so long as, 
the zem'n lar reserves any int rest, hovever insignificant, a 
permanent grantee from him cinnot be the owner. It may be 
tiat the words “cr part thereof” wers given a plac? in the defint- 
tion of land-holder without full appreciation of their effect in 
connection with the definition of estate”: but tuere is no pre- 
sumption to that effect: the worde cannot ba ignored : and good 
reasan must be found in the Act itself for restricting their 
prima facie meaning. Their Lordships, as to the second ground 
notice that not ouly does the definition of “estate” employ the 
word “estate” bat the definition of “land-ho'def’ omploys the 
word rents“ and the definition of “rent” employs the word 
„land-holder.“ They feel more difficulty than was felt by tiie 
majority of the learned Jud ges in Madras in regerding tho 
extension, given to the meauiug of the word land holder“ by 
the clause as to coll: ction of rents, as applicable to an inamdar. 
But on either ground they are satisfied that the Full Bench 
decision of 1922 represents a cureful and reasonable solution of 
«Stubborn ambiguity in the Act, and that it ought not now to 
be overruled having regard to the time which has ola sed an d 
to the character of the int-rests affected thereby. Thsy uro 
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wholly unable to distinguish the present case so as to regard 
the reasoning of the majority of the Full Bench as inapplicable 
thereto, nor can they hold that Ex. C is a mere jirayati patta 
on favourable terms. The plaintiffs’ title, if it be made out, is 
to a permanent under-tenure of a portion of a village on a 
small annual payment by whatever name the payment may be 
described. In their Lordships’ judgment they claim an interest 
which must be held to clothe them with the character of land- 
owner and to put the cultivating tenants under them in the 
position of the ryots, to whom Secs. 6 and 9 apply. The plain- 
tiffs’ claim to eject the first three respondents must therefore 
fail, 


It was contended that even so the High Court ought not 
to have dismissed the suit without deciding the dispute as to 
title between the plaintiffs and respondents four and five. 
Their Lordships, however, are to prepared to remand the case 
for a decision on this point. Having regard to their pleading, 
the plaintiffs have no right to such an order since they implea- 
ded respondents four and five without asking for any declaration 
as to title against them and merely as persons who might object 
to the relief sought against the first three respondents. The 
matter is one to be decided now upon the balance of convenience 
to the parties on both sides and heir Lordships see nothing to 
induce them on this point to interfere with the decree of the 
High Court which has left the question of title open. 


Their Lordships will humbly advise His Majesty that thie 
appeal should be dismissed. The appellants will pay ome set of 
costs to the first three respondents and another to the fifth 
respondent. 


Mesara. Douglas Grant & Dold—Solicitors for the Appellants, 
Messrs. Barrow, Rogers & Nevili—Solicitors for the Respondents. 


* *. 


ts ©) (939) I L.R 2 Cal 532 ; (t940) A. I. R. Cal 30. 
Criminal Reference No. 86 of 1939. 
Present: — McNaik anb Kuuxbrak. Jf. 


July 13. 1939. 
CH UQHURY BEJOY KRISHNA DEB. 
0. 
THAKUR SHYAM NARAYAN SINGH. 


Cr Code Sec 438 — Proceeding before any inferior Court District Magis 
Grate acing in an execuhoe capacity. 


Where the word ‘'proceeding” which is used in Sec. 438 must be a proceed- 
ing asreferred toin Sec. 435, that is tO say, a proceeding before any inferior 
Criminal Court. The Court will not interfere where the Magistrate or other 
officer ig acting in an executive and not in a judicial capacity. 


Held that—Court refused to interfere because in the first place the order 
of the District Magistrate was not a judicial order and secondly, because the 
order was not enforceable and no penalty had been exacted under it. 


The facts appear from the judgment. 


Sir A. K. Roy (Adoocale-General) and A. C. Roy Chowdhury Against 
reference. 


McNair, J.—This is a reference under Sec. 438, Cr. P. 
Code, by the District an! Sessions Judge of Midnapur. The 
fac:s are simple. One Mahade» Singh, an employee of Thakur 
Shyam Narain Singh, had startod on pilgrimage to Puri on ono 
of his master’s elephants. They stopped near a village named 
Kushmai to cook their fool. The elephant which was chained 
nearby somehow escaped into ths jungle and was subsequently 
captured by choudhury Bijoy Krishna Deb. The captor informed 
the District Magistrate of the circumstances by a petition filed 
in his Gurt. The {petitioner alleged that tha elephant was 
causing damage to property ani interfering with traffic and that 
the petit oner after much effort “baged the said elephant in his 
own house at a cost of about Rs. 700.” The petitioner further 
stated that noboly claimel the elephant and he asked leave to 
keap it. The learaed District Mazistrate granted leavo pending 
an inquiry, and the fast that the olophant was found was 
advertised, and the District Mugistrats at once wrote to the 
Caief Secretary to the Governm nt of Bengal stating the facts 
and asking for instructions. Thakur Shyam Narain Singh put 
in his claim to the elephant which was almitted after investi- 
gation and the District Magistrate ordered the elephant to bo 
returned to him forthwith. The captor then claimed nearly 
Rs. 2000 for his costs of the capture aud for feeding the 


* 
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clephint.* The District Magistrate consilered this figure 
exorhitant and after directing the captar tò appear befiere hin 
h; assessed the casts of capture at Rs. 150 and th: costs of 
feeding the eleph uit at Rs. 100 a month, He then directed th» 
owner to deposit that amount in Court within three days, The 
owner appealed to the District Judge who has referred the 
matter to this Court treating the appeal as a petition for revi- 
sion. In his report the learned Sess'ons Judge says that the 
appeal file! before him was evidently under the impression that 
the Jewned District Magistrate was acting under Sie. 32", 
Jr. P Cole. He thereupon called upon the Additional District 
Magistrate for a report. The Additional District Magistrate 
sent a report in which he said that toe ord rs were purely 
executive in character as distinguishe from judicial and canuct 
from the subject-matter of a criminal app al. The learnc. 
Sussion Judge then sets out his reasons for saying that no appeal 
lay ue der Sec, 523, because the seizure of the elephant was not 
by a police officer, nor was the elephant Captured in cireumstan- 
ces creating suspicion of the commission of any offence. He 
then say that the question however is whether the order passed 
by the learned District Magistrate is liable to revision by the 
High Court and if so, whether it should be revised. He states 
his own view that the District Mugistra‘e’s order passed by 
him was in the cipacity of a Magistrate. Ho consilers that 
the District Magistrate’s order Was without jurisdictton and h: 
argues that because a Distr ct Magistrate derives his powers 
principally from the Ce. P. Code, he may be presumed to te 
acting un ler the Cr. P. Cole, or, in other words, all his orders 
may be presumed to be judicial rather than executive and his 
conclusion is that such orders are liable to revision by 
the Hieh Court under Sees. 435 and 438, Cr. P. Code, 

This opinion of the learned Sessions Judge seems to me to 
Jose sight of the fact that the District Magistrate acts in a 
dual capacity. In this instance the fact that the learned 
District Magistrate at the outset wrote to the Political Secretary 
to the Givernmeat of Bengal asking for orders suggests that 
he was not acting in a judicial capacity but possibly in an 
executive capacity. Again there was no suggestion of 4 
crimina) offence and there wis no proceeling of a criminal 
natura, Sec. 5, Cr. P. Code, provides for the investigation of 
an offence under tha Penal Code according to the provision» 
contained in the Cr P. Code aud sub-Sec. (2) of the same 
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Section provides that all OY nes un ler any othcr law shall ba 
similarly investigate l subject to any enaetm ont fur the time being 
in fore? regalat nz the manner er ples of, investigating, 
inquiring into, trying, or otherwise deiling with such offences. 
Suc. 6 enamerates the classes of Criminal Courts, class 3 being 
Ma sistrates of the First Css. S 0. 10 provides that in every 
district outside the presidney towns ths Local Government 
shall appoint a Migistiate of the First Cass who shall be called 
the District Magistrate an indeed in this ce the leaned 
District Mavistrate haa been appointed by the Loea (lovern. 
meat under the provisions of Ses 10, Bat bee quse the loarned 
District Magistrate has been inves el With certain powers under 
See. 10, it does not follow that be has not other powers which 
are not cont mola d by the Cr. P. Cade, as is pomted out by 
Jearne | Disteret Magistrace in his letter of OXplanation Ike is 
in addition the Collector of the Distries, He is also the District 
Olfiger an lin tiose eipic ties he his ty perform m iny functions 
which are not covered by Cr. P. Cod 5 

Lhe provisions rea ing to referenco an! revision, which 
are relevint tò this engquirg are foind in Sees 135 and 138. 
See, 435 provides that tho High Court or any Sessions Judge 
or certain Obier officers may call for and examine the record of 
any proceeling before auy inferior Criminal Court situate 
within tho loc limits of its jurisdiction for the purpose of 
satisfying itself as to the covrestness, legality or propriety of 
any finding, Sentences or order recorie | or pissel and as to the 
regularity of any proc edrug of suca inferior Court. See. 438, 
under which this reference has been made, empowers the 
Sessions Judge, on exa nining under Ses. 435 or otherwise the 
record of any procseding to report for the oder; of the High 
Court the result of daca examination, Lt is quite clear that the 
word “proceeding” whiciis used in Sec. 438 must bea proceed- 
ing as referred to in See. 435, that is to siy, a proce ning before 
any inferior Criminal Court, aal tiere is authority for this 
proposition. There was not in tie proeat instenc any “pro. 
ceeling’ so as to empower tio lea ncl Sessions Judes ty report 
under Sve, 438. The learned District Magistrate has given his 
opinion that he was aging in an exoertive amb not ina jadicial 
Cipagity and it has ben hellin sevecule ‘ported css that the 
Court will not interfere Waere the Miavistrats or other oficer 
is acting in n ex:cative anl no ona ju licial eipiaty. The 
question arose before a Beiciof tis Court It Tat MATTER oF 
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Rovoway SIRKAR (1) where the High Court while considering th t 
n order by a Magistrate professing to act under See 17 of th- 
police Act of 1861 was illegal, refused to interfere, on the 
ground that the order was one of an executive nature, Jhe 
point of that decision is not that the order was illegal but thar 
the Court considered that it was an order of an executive nature 
with which this Court had no power to interfere, 
If an order und r Sec. 17 of the police Act is an ex: cutive 
order, it seems to me clear that an order of the nature now 
before us might be an executive order but would certainly nt 
be a judicial order, 

The learned Advocate-General, who opposes this reference, 
has referrel us to Secs. 25, 25 27 and of the police Act. Sec. 25 
empowers a police Officer to take charge of unclaimed property 
and to dispose of it under the orders of the District Magistrate. 
Sec. 26 empowers the Magistrate to detain the property and to 
issue a proclamation requiring any person who has any claim 
thereto to appear and establish his right within six months. 
Sec 27 provides for confiscation of the property if no Claimant 
appears. It has been suggested that possibly these sections 
were in the mind of the District Magistrate when he issucd the 
proclamation to which I have already referred. The learned 
Sessions Judge in his report has stated that the real grievarcy 
of the petitioner is that though if the animal were impounded 
which it is suggested would have been the ccrrect procedure, the 
charges payable by bim could not have exceeded Rs, 93, vet 
he was being ordered to pay Rs. 550 by the District Magistrate. 
The learned District Magistrate suggests that the Catt 
Trespass Act does not apply. The only reference to the Cattle 
Trespass Act in the Cr. P. Code is in Sec. 4, sub Sec. 1 wher: 
‘offence’ is defined as any act or Omission made punishable by 
any law for the time being in force including any act in respect 
of which a complaint may be made under Sec. 20, Cattle Trespass 
Act of 1851. No complaint has in fact been made in this case 
under Sec. 20 and it has also been pointed out to us that under 
Sec 81, Cattle Trespass Act, the local Government has trans 
ferred the powers of the District Magistrate under that Act t 
the District Board so that the District Magistrate has no longer 
power to act under the Cattle Traspass Act unless a complais! 
has boen made under Sec. 20. i 


— —— ea a A H — 


(1) 18 W. R. 67; (1873) 1% Beng. L. R. App. 4. 
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The other point whic arises and which in my opinion 
prevents this Court from interfering is that the order although 
the learned District Magistrate suggests that it was made in his 
executive Cipacity was not in my opinion even an exccutive 
order. It was, it anopesrs to me, merely advios, An inflated 
charge hai been made by the osptor. The owner objectad to 
this strongly and the learned District Magistrate in the capacity 
apparently of an arbitrator gave an opinion which seems to me 
very reasonable as to the probable costs of capture and feeding 
of the elephant. The order Was not enforceable and it is only 
when an order has been made, and for non-compliance of that 
order some penalty has been exacted that this Court will inter- 
fere. This proposition was stated very clearly by Jackson J. 
in Toe Empress v. Sursa NARATN Das (1). The portion to 
which I refer is at p. 90. The learned Judge there says : 


When the Cr. P. Code authoriz3s the making of orders by executive 
authorities with the view of pteventiog a breach of the peace or for similar 
purposes it has always been held and is new enacted in the existing Code, that 
the propriety of such orders is not a matter of question in that state of things for 
the appellate judicial authorities. Itis when the executive officers seek to enforce 
those orders by the infliction of penalties that the Courts have to step in and see 
whother the orders made were with authority or not. 


In the case to which I have referred in IN THRE MATTER oP 
ROHOMAN SRKAR (2) the Court refused to interfere upon an 
order made under Sec. 17, Police Act. But there are authorities 
to show that the Court has interfere! under Secs. 19, 28 or 29, 
Polico Act, where the orders wore not made in a judicial 
capacity but because persons had been convicted and fined. 
To sum up we are unwilling to interfere in this referenco, 
because in the first place the order of the District Magistrato 
was not a judicial order and secondly, beeause the order was 
not enforceable and no penalty had been exacted under it. 
The reference is rejected. 


‘chundkar J.—I agree. To the reasons already given by 
my learned brother in the judgmont just now delivered by 
him, I may add that I entertain considerable doubt whether tha 
order in question is an order at all. It was submitted by the 
learned AdvecateGeneral that at best it was an executive order, 


(1) (188m) 6 Cal, 88. 
(2) 18 W. R. 67 ; (1872) re Bong. L. R. App. 4 . 
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but no lew, pro¢lamation or other direction has been cited which 
gives the District Magistrate any power, executive or otherwise, 
to nssess the proper sum of money which ought to be paid by 
the owner of an animal to the custodian thereof in circumstances 
~stmilar to those which have happened in this case. The learned 
Magistrate was not acting under the Police Act, the Cattle 
“Prespass Att, or even in pursuance of any rules framed or 
orders passed by the Government. He seems to have been 
soting in the role of an arbitrator, more or less self-constituted. 
The order was as my learned brother has observed merely.a 
piece of advice. It was notin any way enforceable and it was 
open to the parties to ignore it altogether. At the time when 
the so-called order was made the rights of the parties were 
regulated as indeed they are still by the civil law. That 
position bas not in amy way been altered or prejudiced by the 
. Magistrate having said that the captor of the elephant would 
make the elephant over to the owner upon the latter depositing 
the sum which the Magistrate though fair. 


(s. c) 44 C. W. N. 118, (1940) A. L R. Cal. 6. 
Appeal No. 935 of 1937. 
Present: — EpdlLRV. J. 
4th July, 1939. 
ANANDA PROSAD TALUKDAR and others 
5. 
RAMJAN SARKAR. 
* 
B. T. Ac Sec. 6.5 of the Amended ddt Sec 83~-Abandonment— 
Ejectment. 

Sec. 26-B of the Amended B. T. Act is not retrospective in its purpose sad 
can not operate to compel the landlord to recogoise -ag hig tenant a person 10 
whom a poroa of a holding has beso transferced before the Ameoged Act of 
1928 came into operation. This new section does not afect the right of the 

-Jandtotd to re-enter under Soc. 87 ofthe Act of the tenant vacated the balding 
without arranging for the payment of his rent 28 ĩt fel due. 
The facts appear from the Judgment. 


Bireswar Bagchi and J. N. Das—tfor the Appellasts. 
K. K. Maitra and . C. Acy—for'the Respesdent, 
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Judgment.—In the suit with reference to which this 
appeal arises the plaintiffs sougut to eject the defendant. 
Ramjan Sarkar, from certain land. Their oase was that a mam 
Maniruidin was tavir tenant in respect ofa holding with an 
area of 1°76 acres ani that on 17th Aswin 1335 B. S. corres- 

anding to 8rd October 1928, i.e., before the passing of the 
gal Tenancy Act of 1928, he transferred one acre of this 
holding to the dsfendant Ramjan Sarkar. Subsequently, after 
the passing of the Act of 1928, Manirud lin transferred the 
remainder of the holding t) Kalipida Bhattacharjue. Tho 
transfer took place on 28th February 1934. The plaintiffs then 
applied for pre-emption of the portion of tho holding which had 
been transferred to Kalipala Bhattaciarjoo an! an order for 
pre-emption was duly made in thoir favour. Subsequently, ou 
10th January 1936, the plaintiffs instituted the suit out of 
which this appeal arises for the purpose of ejocting Ramjau 
Sarkar from that portion of the bolding which hal buen traus- 
ferrel to him in 1928. The main defenso put forward by 
Ramjan Sarkar was to the effect that, under the law as it stood 
after the pissing of the Bengal Tenancy \mindment Act of 
1928, he was not liable to ejeotment. Tho first Court dismissed 
tie plaintiffs’ suit on two grounds. Toe first was to the effect 
that under the present law a subsequent transferee steps into 
the shoes of the former tenant. «herefore in the event of zuch 
a transfer there can bs no abandonment of a holding within tho 
meaning of Sec. 87, B. T. Act and the previous purcbiaser 
obtains protection under tho shield of thy pure ise by tho 
subsequent transferee. 

“The second ground on which the learne! Munsif Aacided 
the case in favour of the dsfendant was that the plaintiffs could 
not take advantage of their own purchase for the purpose of 
treating the en‘ire holding as having been abandoned. The 
lower Appellate Court upheld the decision of thn first Court an 
the second of the two grounds mention a above bat the Joarned 
Subovdinaté Judge did not consider it necessary to discuss the 
firat ground upon which the case has buen deciled in the 
deferdant’s+favour by the first Court. Th» first point urged in 
favour of the sppullants is t) the effect that both the Courts 
below were wrong in dismissing tho plaintiffs’ suit on the 
ground that they cinnot tak advintaze of ther on purchas 
for. the purpose of tresting the e Wire hol hug as baving been 
aband ned. Id support of the vigw which ba; ben sloptel by 


272 BENGALWEEKLY LAW REPORTER. 1939-40 


; ANanpa Prosan o. RAMJAN. 


both the Courts below reliance was placed upon a decision of 
this Court in Soko IXI v. ROuESA CHANDRA (IJ. In that case 
the plaintiff wag the landlord of a non-transferable occupancy 
holding a portion of which had been previously transferred by 
the tenant who however retuinsd the homestead portion of the 
holding. The plaintiff subsequently obtained a decree for 
arrears of rent, purchased the homestead and took possession of 
the same. Onthe basis of har purchase she then sought to 
treat the entire holding as having been abandoned ‘and she sued 
to recover that portion of the holding whie had been previously 
transferred by the tenant. Mitter J. held that: 


It is now well settled that for the purpose of abandonment, a sale in invitum 
etands on the same footing as a transfer by the act of the occupancy ratyat, and 
for the purpose of constituting abandonment, the transfer of the entire holding 
need not be effected all at once. If the entire holding ts sold but in parte at 
different times, it will amouat to abandonment as soon as the last transfer is 


made. 


The learned Judge held however thatas the plaintiff by 
her purchase stopped into the shoes of the tenant, on the princi- 
pal adopted in Monsencppin v. Baagasan CHANDRA (2), she 
could not put forward her right as a landlord tə re-enter the 
abandoned holding. The learned Judga therefore held that 


the retention of her character as assignee of the tenant, I. e., of her character 
ars representative of the tenant, is iucousistent with her iasisting on her claim to 
ecover poisession on the ground of abandoomant in her character as landlord. 


In the present case however the plaintiffs’ contention is 
that the holding was aban lone l by reason of the sale by Manir- 
uddin to Kalipada Bhattacharjee on 28th February 1934, They 
are not relying upon their pre-emption of a portion of the bold- 
ing as enabling them to treat the whole of the holding as 
having been abondoned, but they maintain that their right to 
re-enter accrued as soon as the last portion of the holding, 
which had been retained by their origina] tenant, was transferred 
to Kalipada Bhattacharjee on 28th February 1934, They are 
therefore not relying upon their own purchase ae giving them 
the right to re-enter, but upon the fact of the abandonment of 


5 
(1) 40 C. W. N. 269; 62 Cal. 1110; 165 I. C. 190; (1936) 23 A. I. R. 
Cal 


536. 
(2) s5 C. W. N. 29 (F. B); 32 C. L. J. 286; 48 Cal. 605; 61 I. C. 443 
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the entire holling bv the original tenint by reason of the sale 
to Kalipala Bhattacharjee. From this point of view therefore 
the fact that they subsequently pre-empted the holding undor 
Sec. 26-F, B. T. Act, is immaterial, Had this been a Case in 
which thə plaintiffs were in fact seeking to tako advantage of 
their own purchase for the purpose of treating the whole hold- 
ing as having been abandoned, the question would have required 
serious consideration whether th» principles laid down by a 
Full Bench of this Court in Mousenuppry v. BuAOABAN CHAN- 
DRA (1) had not been applied somewhat too harshly against the 
landlord in RaHINI Kumar Das v. AMIRUDDIN Kaviras (2) and 
SOROJINI v. ROMESH HAN DRK (38) anid itis even possible that 
the principles laid down in Mowgsenuppin v Busaaaban CHAN- 
DRA (1) might have required reconsideration in the light of the 
view expressed in connexion with this matter by Full Banch 
of the Patna High Court in Mr. Soker KUER v. DUANI 
MIAN (4). As matters stud, the only renuaing question 
which requires determin ition is whertor or not it esa be said 
that the holding had be'n abandone by reason of the trantfur 
to Kalipaia and if so, whether this abandon nent gavo the laad- 
lords the right to re-enter. With reference to this matter the 
learned advocate for the respondent places consi lerable reliance 
upon the first ground mentioned above upon which th» trial 
Court dismissed the plaintiffs’ suit Under the law as it stood 
before 1928 the two successive transfers of portions of ths 
holding to Ramjan Sarkar and Kalipala Biattacharjeu would 
admittedly have constituted a complete abandonment on tho 
part of the tenant which would havo entitled the landiords to 
re-enter under Sec. 87, B. P. Act, sub-Suc (m) of wh ch isin 
the following terms : 


If a raiyat or under-raiyat voluntarily abandons his res -c wires 
to his landlord and without arranging for paym at of mis rent as it fails Ja 
ceases to cultivate his holding either by himself or by some other parson, Cae 
landlord may, at any time after the expiration of the agricultural year in nich 


(1) s5 C. W. N. 29 (F. B.); 32 C. L. J. 286 48 Cal. 695; 61 L. C. 443; 
| (1921) 8 A. I. R. Cal. 444. 
(s) 35 C. W. N. 648 ; 137 I. C. 668 ; (1932) 19 A. I. R. Cal. 405. 
(3) 40 C. W. N. 269; 62 Cal. 1110; 165 L. C. 190 (1936) 23 A. I. R, 
Cal. 536. 
(4) 1 P. L. T. 402 (F. B.); 3 Pat. 1; 75 L C 794; (1934) 11 A LR, 
at. 1. 
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the raiyat or yndertaiyat so abandons and ceases to Cultivate, enter on the holding 
and let it to another tenant or take it iato cultivation himself. 

In this connexion it was hold by this Court in PROSOGxA 
Kouwar DE v. ANANDA OgaNgeBA BAATTACHARJEE (I), that for a 
land lord seeking to re-enter it would not be necessary to prove 
as a fact that the holding had been abandoned but the 
abandonment would be a direct inference from the fact that 
the entire holding had been sold and possession had been 
given to the purchaser. It must however be considered 
whether the landlord's right of reentry on abandonment 
of a holding has been curtailed by the law as it stood after 
the amendment of the B. T. Act in 19283. One of the most 
important provisions B T. Amendment Act (Act 4 of 1928) was 
to enab'e an oC3upincy raiyat to transfer his holding or a share 
ora portion tiereof. The provision to this effect was made in 
Sec. 26-B, B. T. Act, as it stood after amendment which is in 
the following terms : 

The ho! ling of an occupancy raiyat or a share or & portion thereof togethe, 
with the right of occupancy therein, shall, subject to the provisions of this Act, 
be capable of being transferred ia the same manner and to the same extent as 
other immovable property. 


The maiu effect of the above provision was to compel the 
landlor. to recognize as his tenant the transferee of his former 
tenant’s holding or of a porciou thereof provided the transfer 
was mada in accordanca with the material sections of the B. T. 
Act. This new provision however wis not retroipective in its 
purpose and could not therefore operate to compel the landlord 
to recozniz3 as his tenint a person t> whom a portion of a 
holding had been transferre l before the Amendment Act of 1928 
cam) into operstior, Further as the right conferred by Sec. 26-8 
was sibjec: to the provisions of the Act, the new Section did 
not affect the right of the landlord to re-enter under Sec. 87 of 
the Act if the tenut walt za his holding without arranging for 
the psyment of his rent as it fell dus. 


In ths oise with wich we are now deling there is no 
doubt that th» orginal tenant Muniraldia had completely 
severed his connexion with ths holding and any proceedings 
which might have bsen instituted by the landlord to recover 
the rent of the holding from him would have been infructuous. 
It is true that, as long as Kalipada Bhattacharjee rema' ned in 


—— — Ri 


— 


—— . . wũ—— 


(1) 93 I. C 80 (1926) 30 C. W. N. 231. 
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p session of the transferred shire, it migut bo argued that 
he would have been liable under Ses. 146-A, B. T. Act, as a 
Co-sharer tenant in respect of the ront of the entire holding but 
tiere can be no doubt that his liability would hive ceased as 
soon as his share was pre-empted under Sec. 26-F of the Act. 
Further, even if the lin lord had dezidsd no: to avail himself 
of his right to pre-empt, the transferee tenant might have 
applied for a devision of th: tenancy undir the sacond proviso 
to Sec 88, B T. Act If such division had boon ordered by the 
Court, tie landlord would have buon entitled morely to recover 
from the transferee the rent due iu respect of the transferred 
portion only and not rant for the entire holding. It cannot 
therefore be said taat tho transferee of a portion of a holling 
stops int> the positioa of the former tenint oxcept as regards 
that porcion of the holding which has been transferre | to him. 
As long as the original tenant retuns the holding or a portion 
thereof the lan lord bas some security for the piyment of his 
rent. If, on the other hind, the original tenant severs his 
connexion with the holding in a Case such as tiat with 
wh ch we are nov desing tie Only method by which the land- 
lord can safeguird his interest is by pre-empting the portion 
transferre l or by attempting to recover rent from the transferee 
in respect of the entire holding. As alrealy pointed out, such 
a course will afori the landlord no guarantee that he will be 
able t) recover rent for any portion of the holding that may 
have bsen transferred previously by the original t ement unless 
that tenant has mid: proper arrangements for ths paym int of 
the rent as it falls due. The utmost that can be said in the 
present cas) is that Maniraddin on sovering his connexion with 
the holding on 23th February 1934, hal mado arragements 
which would safeguarl ths position of tho landlord as regards 
the recovery of rant for that portion of the hbhollmg which was 
transferred to Kalipisda Biattacharjee on 28th February 1934, 
but be bad mide no such arrangement with rogard to that 
portion of the tenancy which had hoon transferred to Ramjan 
Sarkar in September 1928, before tie passing of the B T. 
Amenlmen: Act. In tùis view of th: case, Miniruddin must 
be treated as hiving abandoaed his holding within the meaning 
of Sec. 87, B. T. Act. The landiords are therefo-e entitled to 
re-enter and may evict Ramjan Sarkar from that portion of the 
holding which was transferred to him in Septem er 1923. 
Having regard to the cotsiderations m:ntioied above, the 
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decision of the lower Appallste Gurt cannot be supported and 
this appeal is accord ugly allows i with costs throughout. Tho 
plaintiffs will therefore be entitled to have ths suit deer el. 
Leave to appeal under Cl. 15 of the Letters Patent is refused. 


B, P. C. 


(1940) 12 Ind. Rul. P. C. 94; 185 1. C. 219. 


PRIVY COUNCIL. 
(Appeal from the Patoa High Court.) 


Lorp Romer, Six Georce Rankin and MR. M. R. Jayakar, 


October 10 1939. 
CHANDAN MULL INDRA KUMAR and others 
p. 
CHIMAN LAL GIRDHAR DAS PAREKH and another. 

C. P. Code Or. 26 Rr. Qand 10-—Commissioners report— Principle to be 
adopted, 

Held tat- Where inferenco with the result of a long and careful local 
iovestigation except upon Clearly defined aad sufficient grounds is to be depreca- 
ted. It is not safe for a Court to act as au expert and to overrule the elaborate 
report of a Commissioner whose integrity and carefuloess are unquestioned, 
whose careful and laborious execution of his task was proved by his report, 
aod who had not blindly adopted the assertions of either party. 

The facts appear from the Judgment. 

Messrs. Z. Z. Cohen, K. C. and W. W. K. Page—for the Appellasts. 

Messrs. 4. M. Dunne, K. C. and J. M. Pringle —ſor the Respondents, 

Lord Romer.— This is an appeal from the judgment and 
decree of the High Court of Judicature at Patna, dated April 1, 
1937, which reversed a judgment and decree of the Subordinate 
Judge of Dhanbad dated February 21, 1933, anl dismissed tho 
appellants’ suit. 

The question for decision is whether the appellants or some 
of them are entitled to recover damages from the respondent 
by reason of the respondents having cut and removed coal 
under a certain area of land which will be deseribed later. 

The appellants’ claim to the coal in question is founded 
upon a lease or rather a eub-lease dated July 17, 1908 
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(here nafter called the sub-lease) whereby there was domised to 
the Phul«ritand Coal C mpany Limited (hereafter called tho 
Phularitand Company) coal under the land described in the Sra 
Schedule thereunder written and also delineated and described 
in thé map or pln thereto annexed and thereon coloured blue. 
Amongest the land deseribel in the 3rd Schedule was land 
situate in the Mauzi Ganeshpur and pesoribed therein as being 
bounde l on the north hy the Mauzas Buddora and Kenduadhi, 
On the plan thire is shown lying between what is marked as 
Ganeshpur on the south and what is marked as Kenduadhi on 
the north a streamlet or jore. The plan would seom to indicate 
that no part of this jore was situate in Ganesphur inasmuch as 
it is not coloured blue thereon. So far as the plan is concerned, 
therefore the northern boundary of that part ofGanoshpur which 
abuts on Kenduadhi is indicited as be ny the southern bank of 
the jore. The blue colour on tae plana extends to that bank 
but no further. 


Inthe month of March, 1926, the Phularitand Company 
went into voluntary Tiquidstion with a view to effecting au 
amalgamation with the Baraboni Coal Ooucern, Limited (there- 
inafter called the Biraboni Company) by moans of a sale to 
them of all its assets. On June 30, 1927, accordingly by an 
agreement of that date the liquidators of the Phularitand 
Company agreed to sell to the Biraboni Company as from April 
1, 1926, the whole of tho assets of the Phularitand Company. 
According to this agroement tho liquidators were to retair 
possessiofi of the assets until completion of the sale which did 
not take place until much later. It is alleged, however, by the 
appellants that the Barabont Company was in fact put into 
possession of the assets upon April 1, 19286. 


On January 29, 1928, ths Baraboni Company who are the 
appellants No. 2 discovered that tie responleonts who were 
lease-holders of the coal unler the western part of Kenduadhi 
were or had been working a seam of the coal under the jore. 
In thea belief that for the reasons hercinafter state! such coal 
was included in th» sub-lease they in conjunction with the 
appellant No. 1 Chandan Mull Indra Kumar instituted on 
August 29, 1930, the present suit against the respondents 
Claiming a declaration of title, ;an injunction, and damages, 
The appellant last mentioned had in tie year 1928 purchased 
some of the assets of the Baraboni Company and was under the- 


4 Q ; a 
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impression that his purchase include l the co.) un ler G setae ae 
In this he was mistaken. It is now conce led, that he had no 
interest in that coal ani he neel no bo further considered. 
Nor at the date of the institution of the suit had the Birahoni 
C mpany any property in the coal inasm ich as thoir purchase 
of the assets of the Phularitand Company bad not been then 
completed. They basel their claim tò relief. however, upon 
their alleged possession of tho dismisse l coal sinse April 1, 1926, 
and merely brought in the Phalaritand Company as formal 
defendants. But by or ler dated August 12, 1932, the Piularit- 
and Company were struck out as defendauts anl alded as 
plaintiffs aud are now the appellants No. 3. 


In view of what has been stated about the plan attached 
to the sub-lease, it would not appeir at first sight that the 
appel ants Nos. 2 and 3 could have any right ¢) complain of 
the working by the respondents of coal under the jore. Their 
claim todo so, however, was as set out in their plaint founded 
upon the following allegations. They said in effect tint the 
true boundary between Mauza Ganeshpur on the south and 
Mauze Kenluadhi on th: north was the jore as shown on the 
Revenue Survey man of 1862; that the sad jore had since then 
vradually shiftel its course towards the south with the result 
that it was now wholly within the boundaries of Mauza 
Ganeshpur; that th» respondents hal no right to any Cal! 
lying to tha south of the old jore as depicted in the Revenue 
Survey map, that the coal lying under the strip of lan! des- 
cribed in Sch. B to the plaint was, therafore, the property of 
the appellants ; and they claimed a desliration to that effect. 
Such Schedule so far as material was as follows: 


Boundary of the disputed strip of laud as referred 
to hereinbefore. 


North. By the joro (stroamlet) as it is existing in 
the Revenue Survey map to the midland (sic). 
South. By the present jore (streamlet) ` 


It is to be observe! that in this Schedule the northern 
boun lary of the coal claimed by th» appellants is the “midland” 
(which is no doubt a misprint for the midline’) of the jor’ as 
shown on tie Revenue Survey map; whereas in the body of 
the plaint-it is merely alleged that the respondents have no 
right to the coil lying o the south of the jare. But howeyer 
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this miy bs, taeie Lorlships ars satisfsel ona carskul examin- 
ation of the min that the boun lary line between ths the miuzis 
in question is thersin showa to ba the soath bank of the jore. 
A similar conclusion was com) to by the loarae l ploader anl 
Commissioner Hen Chandra Roy whose position in the matter 
will be stated herevfter. In the course ok giving evidence at 
the trial of ths suit he said: “According to the Revenue Survey 
map the jore is within the limits of Miuzy Kenlua lhi.““ 
N> reference is mate in the plaint to the faot that on the map 
ainexed to the suo-letia the jore purports to he shown and ig 
not calourad blue. Now it might be con entad thit the joro 
there Siown was intendal to bs the joro in the position it 
occ pied at the date of tha sub leise; in wich cise, in ordor 
to establish their right to th: eosl under ths joco in the position 
it occapiel at the tim of the resporlents alleged wrongful 
worcings tie appell ent! woull here hal no provan shifting of 
tia jo'e’s position sings 19)8. It seems, however, far move 
probable that the plin merely intealel to record the fac“ that 
the northera boundary of Ganedipur was the northern boun- 
dary of ths coal demial aul thet snor bounlary was tio 
Huthern bank of the jor: as it had b en shown to be on the 
Raveiue Survey mip, and was in nò way Conosrnel with the 
question whether th: j re hid alter d its position sine: 1862. 


A written statement was filel by thu respondent No. 2 in 
wich a great noomber of defences wers raised. Of these the 
only one thst need be referred to is the allegation that the jore 
in the positeon it tier oce pie! was the t'ao boindrry between 
Gan sshpur and Kentuadhi anl thit if that position diffured 
from the one shown on the Revenue Survey map, the Revenue 
Survey map was wrong. i 

On July 21, 1931, the first two apoellants (the then plein- 
iffs) petitioned the Court for the appointment of a Commissioner 
with directions to him (amongst other things) (a) to prapare 4 
mar of the loca'ity (b) tò find out the intermeliate boundary, 
lme botweea tie plaintiffs’ lind an that of th: defendants’ by 
reference to the Ravenus Survey map ani title deeds of the 
par iss (if nec sssary) (o) to ascertain the encroashmoant, if any 
mids hy the defen lants on tha plaintiffs’ n wit, refer nc) to. 
such interme liate boundary line, as also the quattity of cosl 
cut tharefrom This petition was suceessful and on Angust 5. 
1931, Bibt Hom Casadei Roy, Pla le, to wiom reference has 
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alrealy been made, was appointed Commissioner for the pur- 
poses above-mentioned. | 

The Commissioner in due course male a careful survey of 
the locus in quo and embodiel the result of such survey in a 
map on the scale of 16 inches to the mile. On this map he 
indicated the then position of the jore and also its position as 
indicated on the Revenue Survey map of 1862. He found 
himself able to ascertain the lat er position (as he explained to 
the Court in his first report of September 14, 1931) in the 
following way: He was in possession of the Revenue Survey 
map and of the Revenue Survey field hook. On that map were 
indicated two tri-junction pillars miurked C and C and the 
Commissioner was satisfied that these correspond d practically 
with the two survey stations on his own map marked 1 and 20. 
Now the positon of what muy be callud the Revenue Survey 
jore so ascertaincd by the Commissioner and indicated on his 
own map by a red line is a substantial distance to the north of 
the present position of the jore. It is plain, therefore, that any 
working of the coal to the south of that red line was a wrongful 
act on the part of the respoadents unless (1) the Commissioner 
was wrong in his identification of his survey points 1 and 20 
with the points C and C ou the Revenue Survey map or (2) the 
position of the jore in 1862 was not accurately shown on the 
Revenue Survey map. 

At the date of his first report the workings of the respont- 
ents to the south of the position of the Revenue jore as shown 
on his map had long since been discoatinued and éhe site of 
those workings was full of wat rand could not be surveyed by 
him. The mine was accordingly pumped dry by the appellants 
ata considerable cost and the Commissioner then made an 
inspection of the workings. The result of his inspection was 
embodied ina further report dated April 16, 1982, and illus- 
trated on a second map. He calculated that 15,753 tons of coal 
had been removed by the respondents to the south of the 
Revenue jore as shown upon his first map. It would appear 
from this second report of the Commissioner that the appellants 
had changed their views as to the way in which the position of 
the Revenue jore had shifted to the south. They na longer 
contended that the jore had gradually shifted its:course but 
“that the present jore is nothing but a diverted course caused 
by the colliery proprietors and the village cultivators only 
during the recent years,” : 
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It waa in these circumstances that this suit camê on for 
hearing before the Sub rdinate Judge of Dhanbad in the month 
of August 1932. 4 great number of issues had been framed 
for trial of which the only ones material for the present purpose 
were substantially these: 


(g} What is the correct intermediary boundary between Afansa Ganesb- 
pur and Kenduadhi? (10) Is the property described in Sch. B of the plaint 
iocluded within the property described io Sch. A of the plaint? (i. e., the 
property described in the underlease). (12) Have the defendants wrongfully 
extracted the plaintiffs’ coal, and if so, what is the quantity ? 


At the trial the appellants sought to disoredit the accuracy 
of the Commissioner’s maps particularly in so far as they 
indicated the position of the jore as shown on the Revenue 
Survey map. They contended (amongst other things) that the 
Commissioner was wrong in thinking that the survey points 1 
and 20 on his first map corresponded to the points C and O on 
the Revenue Survey map. If they were right in this conten- 
tion it is obvious that tho position of the Revenue jore as shown 
on the Commissioner’s map could not be relied upon. The 
learned trial Judge in his judgment of February 21, 1933, 
considered this as well as the other objections urged by the 
appellants against the accuracy of the Commissioner's maps and 
reports in great detail and with the greatest care. The Com- 
missioner had himself given evidence at the trial and the 
learned Judge made an able and exhaustive analysis of that 
evidence and of the evidence of other witnesses. In the result, 
he found tbat the intermediate boundary between Kenduadhi 
and Ganeshpur and therefore the boundary between the coal 
of the appellants and the respondents was the Revenue jore as 
depicted on the Commissioner's maps. He acce ptod the Com- 
missioner’s findings as to the amount of coal extracted and 
decreed to the respondents damages at the rate of Ro. 1-14-0 
per ton of such coal. 


The learned Judge does not appear to have considered the 
question whether the Revenue Survey of 1862 could itself be 
relied upon as showing accurately the position of the jore at 
that time. 

Bhe respondents thereupon appealed to the High Court at 
Patna where it came on for hearing before Sir Courtney-Terrell, 
C. J. and James, J. In the result, the appeal was allowed, 
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The Chief Justice thought that the sub-lease indicated 
quite clearly that the northern boundary of the present appel- 
lant’s coal was the southern bink of the jore as it existed in 
1908, and that as there was no evidence that the jore had shifted 
its position since tbat time the suit should have been dismissed, 
He thought that it was quite immaterial what was the boun lary 
bet veen Kenduadhi and Ganeshpur for the purpose of the 
Revenue Survey of 1862. Their Lordships find themselves 
unable to regard this as a satisfactory solution of the question 
in dispute. In tùir opinion the sub-lease includ:d the coal 
un ler Ganeshpur up to the true northern boundary of that 
mouza as fixed by the Reveuue Survey, that is to say up to 
the southern bank of the jore in the position that it occupied at 
the date of the Revenue Survey. The only question is whether 
that position was the same as the position that the jore now 
occupies. That was the view of the matter taken by James, J. 
He pointed out that no witness had deposed to any alteration 
having tiken place in the course of the jore. He also gave his 
rea-ons for thinking that no such change as was alleged by the 
appellants could hive taken place in that district without a 
convulsion of nature. In those circumstances he said there 
were two alternatives neither of which he thought impossible 
(1) that the Commissioner was unable to find the fixed points 
of the Survey of 1862 or (2) that the boundary was incorrectly 
a in that Survey. The first of these two alternatives had 

gen rej cted, and in their Lordships’ opinion rightly rejected, 
by the Subordinate Judge. He had said : 


It has been laid down that interference with the result of a long and careful 
local investigation except upon clearly defined and sufficient grounds is to be 
deprecated. It is not safe fora Court to act as an expert aod to overrule the 
elaborate report of a Commissiober whose integrity aod carefulness are un- 
questioned, whose careful and laborious execution of his task was proved by his 
report, and who had not blindly adopted the assertions of either party. 


This in their Lordships’ judgment is a correct statement 
of the principle to be adopted in dealing with the commissioner’s 
report. It is substantially the principle already laid down by 
this Board in RANEE SURUT SUNDREE Desea v. Basu PROSONxO 
KuMak Tacore (1). Nor indeed did James J. procecd 


(1) 2 Sar. 632 (P. C.) ; 2 Suther 393; 6 Bang. L R 677; 15 W. K. 20 
(186,-7¢) 13 M L A. 607. 
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upoi the first of the tvo alternatives propounded by him. Ho 
procecded exclusively upon the second and did so in these terms 

It appears to me clear from examioing the Revenue Survey map that the 
delineation of the course of the nala shown therein is to be regardad with 
suspicion. The work of the Revenue Survey so far as it consisted of triangulation 
was certainly of the first class; but we are here concerned not with the question 
of whether tne traversa survey then made was correct, but of whether the Amin 
who plotted the boundaries working fron the traverse lines, surveyed them 
correctly, Phe mip wora mull scale ; bit it would on the face of it appear 
thatthe Amin did dot survey the boundary at all, but merely sketched it in by 
hand. . . [do not consider that it can be held to be proved that the oala 
ever flowed elsewhere than in its present position, 


Ho then adverted to the facts that in his survey of the 
respondents’ workings the commission er had found that they 
had extended slightly beyonl tie southern bank of the jore. 
This encroachment the learned Judge considered to be quite 
nogligible and one that need not be takon into account, With 
this judgment of Jamis J. their Locdships find thomselves in 
substintial agre nant. In tho first placos there is no single 
witness who depəsəs to a shifting of tho position of the jore. 
On the contrary the only four witnesses who dealt with that 
question all assertel quite definitely that the jore had never 
shiftsd its position during the time that they had known it. 
They wers giving their evidence in the year 1932 and seem to 
have been familiar with the neighbourhood for about 20, 28, 14 
anl 16 years respectively. It is inconceivable that, if tie joro 
had gradually shifted its position as stated in tho appellante’ 
plaint, orehad been suddenly divertel by some colliery proprie- 
tors or village cultivators in recent years as they stated to the 
commissioner, these four witnessos should have been ignorant 
of the facis. The truth of the matter would se im to be that 
the idea of this shifting of the jore first vecurrel to the appel- 
lants in the year 1927, when the same commissioner, in making 
a survey of the present position of the jore for the purpose of 
litigation concerning another colliery situate to the est of the 
appellants’ colliery, had discoverad that the position of the joro 
as dolineated on the Revenue Survey map was to tho north of 
its present position It is plain that the appellants’ contention 
wag not basel upon any evidence but solely upon the map that 
the conmissioner prepared in 1927. The appellants in other 
words are relying simply and solely upon the position of the 
jore being accurately delineated in thy Revenue Survey map. 
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In their Lordships’ opinicn the map crnnot be trug ed in 
this respect. If this map be accurate ths jore must have shiftcd 
its position considerably since 1862. There is however no 
evidence to show that any change of position of a stream was 
either probable or even possible in that Iccality ; and there ig 
the oral evidence, to which reference has already been made, 
that no such change as alleged kas taken place during recent 
years. There cannot therefore have been any gradual chance 
of the stream or any change made in recent times by any 
cultivator or colliery owner and no other kind of change hag 
been suggested by the appellants. It appears moreover from 
the evidence of the commissioner given at the trial that the 
revenue field book does not contain the offsets of the line of the 
jore. It is therefore at least possible, and in view of all the 
circumstances of this case, it seems to their Lordships highly 
probable that the Amin did not in 1862 survey the position of 
the jore at all, but in the words of James J. merely sketched” 
it in. 

This being so, the appellants have failed to discharge the 
onus that lies upon them of showing that the respondents have 
worked coal comprised in the appellants’ under-lease. It is 
true that the commissioner’s survey of the respondents’ working 
indicates that to a small extent the respondents have taken coal 
from under Jand lying to the south of the jore. But no reference 
to any such working is to be found in the appellants’ plaint. 
All that they alleged was that the respondents had worked some 
cpal under the land described in Sch. B to the plaint, and it was 
only in respect of the coal under that land that they sought a 
declaration of title and damages. Now the land described in 
Sch. B did not extend further south than the jore. No applica- 
tion to amend bagvever was made at any stage of the proceedings, 
and in their Lordships’ opinion it would be quite wrong to 
give to the appellants any relief in respect of the respondents’ 
comparatively small workings to the south of the jore, Had the 
appellants been correctly informed as to the true northern 
boundary of the coal comprised in their sub-lease this lengthy 
and very expensive litigation would never have been undertaken 
by them. They ought not to be allowed to avail themselves 
of the fact that in the course of their unsuccessful endeavaur to 
establish their title to the coal under the land comprised in 
Sch. B they have discovered thata small quantity of coal to 
the value of little more than Bs, 2000 bas been extracted by 
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the respon lents to th; soutni of that land. Thoy did not, in 
their plant, chim any relief in respect of such coal and they 
eennot bo heird to claim it now. For these reasons their 
Lordships arv of opinion and they will humbly advise His 
M ijesty that the appeal should ba dismissel. Tho respondents’ 
costs of the appeal must be paid by the appellants, 


T L. Wiison & Co.—Solicitors for Appellants. 
H. S L., Pelak & Co. —Solicitors for Respondents. 


B P. C. 


BOMBAY. 


(8. C.) I. L. R. (1939) Bom. 643 ; 41 Bom. L, R. 965; 185 L C. 382; 
12 Ind. Rul. 248. 


Criminal Appeal No, 493 of 1938. 


Present :—B. J. WADIA and Kania, JJ, 


May 9. 1939. 
EMPEROR. 


v. 
JHINA SOMA. 


Cr. P. Code Secs. 297 and 537 —/udg: to explain to jury all essential elements 
of ofences—Crimina! trial—Dejences taken—Alternative—Inconsistant— Eos- 
ence led ombehalf of the prosecution should have been believe by the jury. 


Aeld—That under Sec. 297 Cr. P. Code it is the duty of the Judge to 
explain to the jury all the essential elements of the offences charged against the 
accused and to give dirrections on the law so as to make the law clear in 
relation to the facts of the case and the evidence adduced. Even the mera 
reading of the sections to the jury does not amount to an explanation of the law. 
Nor can the Judge rely on the fact that Advocates on both sides had explained 
the law to the jury. The Judge must lay down the law by which the jury is 
to be guided. This provision is imperative and it cannot be too empbatically 
stated that in cases tried with the help of a jury it is the clear duty of the Judge 
to explain what in law are the essential requisities of an offence and what must 
be proved to constitute that offences. 

Held again—That in a Criminal trial the presumption of innocence is 
always io favour of the accused till he is found guilty, and he is entitled to tha 
benefit of a reasonable doubt. Even if the defences taken up by the accused ia 
the alternative were inconsistant, that would dot necessarily prove t the 
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evidence led on behalf of the prosecutions, who must estabhsbh tbe guik of the 
accused, should have been believed by the jury. 


Appeal against ao order of the Sessions Judge, Surat, 
Tae facts appear from the Judgment. 
Mr. B. G. Rao, Assistant Government Pleader—for the Crown. 
, Messrs. G C O'Gorman aod V. N. Chhatrapati - or the Accused. 


B. J. wadia, J.—This is an appeal by the Govt. of 
Bombay against the acquittal of the accusel on the charge of 
murder and abaſement of the commission of the offence of 
muider. The third accused is the father of the first and 
recond accused who are brothers. The charge against them 
was that first accused on or about May 5, 1938, at about 9-30 
P, M. at Malavan did commit murler by intentionlly causing 
the death of Ranchhod Bhula of Vasan, and thit the second 
and third accused abetted the com: mission of the said offence 
of murder by tie first accusel, and there-by committed an 
offence under Seco 302, I. P. Code., so far as the first accused was 
covcurncd, an under Secs. 302 and 114, I. P. Code, so far as the 
second and third accused were concerned, The accused wire 
tried by the learned Sessions Judge at Surat with the help of 
a jury. The jury unaimously came to the conclusion that the 
accused wore not guilty of the offences with which they were 
charged, and the learned Judge agreeing with the verdict of 
the jury acquitted and discharged the accuscd on August 
5, 1938. 

The facts leading up to the alleged offence arè that on 
the dıy in question (May 5, 1938) there was a marriage pro- 
cession procending from the village of Vasan towards Malvan 
at about lamplight. Vasan is in the Chikhli Taluka, while 
Malvan is in the Taluka of Bulsar. The cccision of the 
procession was the marriage of one Jogi, son of Bhangis 
Lua Several persons from Vasan joined the procession 
including the wife of the deceased, her parents and ber 
aunt. The deccased who had gone to Billimora to get a 
wedding present for the bridegroom joined the procession 
later. The pr.cession was on the move after lamplight, but 
as the little child of decvased wanted to ease herself,’ the 
de oonsed, his wife her parents and her aunt stayed bebind. 
Thereupon the three accused came up along with one Ohankka, 
followed by another person, Ukadia Lala, It is alleged that 
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the first accasel shoutel, "Wh re is the Khandhal ©” Tha 
deceased Raaochhod saii that hs was toere. Lt is farther 
allege l that thereupon tie tmri accused ciusht the diosased 
by the neck, anl the second accused hold his hands, aud the 
first accused started giving bim blows with a penknife, tho- 
deceased fell down and died almost instantaneously. The 
defence of the accused was that thoy wero not the aggressors; 
the aggressors were the die aso anl Ciankka: th at thora 
was a scufllo, and that the decsaased was hit accidentally by 
a thrust of the penkuife in the hanl of Chrikki wao really 
inteaded tha blow for the first neus zd. lu the a ternitive, 
the accused alleged that they killel tha dessisetl ta exercise 
of their rigit of private d fe 1c, vez, def ending tier parson 
a@rvnst tha atticks of the deesisogl ani Ciriak'en  Aeoused 
No 1 inthe affsrnoorof tie next diy made a comolaiat in 
waich ha charge! Qiainkka and the dee asel, not knowing 
that he wis dead, with having attackol his brother (ascused 
No. 2) anl also himvelf wher he went to help his brother. 
There waa a long tral, several witnesses wore examined on 
behalf of the pros. cation, but no evidence was lel on behalf, 
“of the ac usel, and the learned Sessions Julgo summed up 
the cisaat great loigth to the jury. As I have stared before, 
the jury cam; to fie uninimous conclusion that the necused 
wer; not guilty, aid the learned Judge agreeing with tho 
verdict of tie jury, orderal their a squittal and discharge. 

The main grounds of appeal are: (a) that tho direction 
given by the Judge to tie jury as to the consideration of tho 
alternative defences was not proper and should have been placed 
more clearly; (b) that the point whether there was occasion for 
reasonable a, ‘prehension i in the mind of the oppopents (accused) 
justifying the killing of the decsased was aol explained to tho 
jury in a proper way; (c) that having reger! to the medical 
evidenge ani to the con luct of the first a: 11 second opponents 
after the commission of tha mur ler, and to tho facts stated 
in the counte--com oliint of the firs! opponent, the verdict of 
the jury was unreisonebly ail urjus!; and last y, (d) that tho 
point as to way the opponents happened to be ou the spot was 
not put to tha jury in respect of its bearing on the possibls 
guil€ of the yeas Lhe Govt. therefore pray that tho 
ordert of acquittal be sei asid: and the accused dedt with 
according to the law, ail if nee arg. process be ord zr d to 
issug against the accuse | under See. £27, Cr P. Code. 
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The Govt. have lodged this appeal under Sic 417, 
Cr. P. Cole, which lays down that the Local Govt. may 
drieet the Public Prosecator to present an appeil to the High 
Court from an original or appeliate order of eequittal 
passed by any Court other than a High Court. It is provided 
by Sec. 418 (1) that an appeal may lie ona matter of fact as 
well as a matter of law, except where the trial was by a jury 
in which case the appeal stall lie ona matter of law nly. 
Under Sec. 423 (2), it is provided that nothing contained in 
the section shall authorize the Court to alter or reverse the 
verdict of the jury, unless it is of opinion that such verdict 
is erroneous owing to a misdireetion by the Judge or to 
misunderstanding on the part of the jury of the law as laid 
down by him. An appeal therefore lies in cases tried by the 
jury on questions of law only, and under ths criminal procedure, 
the verdict of the jury is to be considered final where there is 
no error of law or misunderstanding on the part of the jury of 
the Jaw as laid down by the Judge, or any misdirection by the 
Judge, and the Judge has agreed with the verdict of the jury. 

It was contended on behalf of the Crown that there was a 
misdirection in so far as tho learned Judge did not expound the“ 
law relating to the offences to the jury. It is true that in tho 
heads of the charge to the jury there is no refererce to the 
sections under which the accused are charged Under Sec. 297, 
Cr. P. Code, itis the duty of the Judge to explain to the jury 
all the essential elements of the offences charged against the 
accused and to give directions on the law so as to make the law 
clear in relation to the facts of the case and the evidence 
adduced. Even the mero reading of the sections to the jury 
does not amoupt to an explanation of the law. Nor can the 
Judge rely on the fact that Advocates on both sides had 
explained the law to the jury. The Judge must lay down 
the law by which the jury is to be guided. This provision is 
imperative and it cannot be too emphatically stated that in 
cases tried with the help of a jury it is the clear duty of the 


(i) 38 Bom. L. R 19; 160 I. C. 1080 A: 1. R, (1936) Bom. 52 
1936 Cr, Cas. 164 ; 37 Cr, L. J. 366 ; 60 B. 599 ; 8 R, B, 293 (FB). 
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Saki k ê 
WO is usually a man of considerable experience, can proceed 


to charge the jury without, in tbe first instance, explainin 
the law on the subject. Such explanation is necessary in all 
cases and is certainly very important in a case where the 
charge is one of murder. It is incumbent upon the Judge to 
explain what is culpable homicide under Sec. 292, I. P. Code, 
and under what circumstances Culpable homicide amounts to 
murder, and under what circumstances it does not under Sec. 300. 
An important non-dircction to the jury or an omission to direct 
them on an important point, amounts to misdirection ; but we 
must read Sec. 297 along with the provisions of Sec. 587 of the 
Code. In that section it is laid down that 

“subject to the provisions herein before contained, no finding, sentence or 
order passed by a Court of competent jurisdiction shall ba reversed or altered on 
account of any error,omission ot irregularity (as mentioned in sub-cl, (a) of that 
section) or of the omission to revise any list of jurors or assessors in accordance 
with sec. 324 or of any misdirection in any charge to a jury unless such error, 
omission, irregularity. or misdirection, has in fact occasioned a failure of justice.” 


There are therefore threa categories coming under this 
section, first, where there is an error, omission, or irregularity, 
an any stage of a trial or enquiry or proceeding, secondly, 
= where there is an omission in revising the list of jurors or 
assessors, and thirdly, in the case of misdirection in the charge 
to the jury. It is necessary, however, that the misdirection 
should be such as to occasion failure of justice, such failure of 
justice as would vitiate the trial or proceedings. The misdirec- 
tion causing failure of justice may at times arise ia relation to 
the case fdr the prosecution, but in tho majority of cases the 
effect of a misdirection to the jury comes up for consideration 
on the ground that it has prejudicially affected the accused. 
There is, however, no ground for broadly assumifg that if even 
a mandatory provision of the Code is infringed, the result in all 
cases must be to vitiate the trial irrespective of whether it has 
or has not occasioned failure of justice. It was undoubtedly 
the bounden duty of the Sessions Judge to explain the law to 
the jury before dealing with the evidence, but I do not think 
that the omission to read and explain the relevant sections in 
this case has been such as can be said to have occasioned a 
failure-of justice. It was pointed out to us by the learned 
Counsel for the accused that this ground was not even taken by 
Govt., but that would not debar the prosecution from urging it 
i the appeal. 
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The only other ground that was mentioned to us was that 
the alternative defence, viz, that the accused acted in self- 
defence or defence of their person, was not fully and properly 
explained to the jury. The learaed Judge, however, clearly 
pointed out the alternative defenc» to the jury, and we find it 
stated by the Judge in para. 4 of his charge to the jury that it 
was suggested that it was the deceased who was the aggressor 
and caused serious injuries to accused No, 2, and that a reason- 
able apprehension arose in the mind of tie accusel about their 
own safety, and that on account of that apprehension they 
attacked the deceased in self-defence and killed him. At the 
end of his long summing-up the learned Judge also told the 
jury that, although the defence of self-defence was not raised 
by the accused and was not suggested in the cross-exvmination 
of the prosecution witnesses, and although it was inconsistent 
with the other defence put forward by the accused, it was still 
open to the jury to Consider it and to see whether, in the cir- 
cumstances of te case, it was made out or not, The learned 
Judge was right in putting this alternative defence to the jury 
for their consideration in the way he did It was, however, 
open to the jury to come to the conclusion on the evidence of, 
the witnesses, whom they had seen and whom they had heard, 
that the prosecution had failel to establish the case against the 
accused. In a criminal trial the presumption of innocence is 
always in favour of the aceused till he is found guilty, and he 
is also entitled to the benefit of a reasonable doubt. Even if 
the defence taken up by the accused in the alternative were 
inconsistent, that would not necessarily prove that the evidence 
led on behalf of the prosecution, who must establish the guilt 
of the accused, should hive been believed by the jury. It was 
for ths jury to’ consider what weight they should attach to the 
evidence that was led before them. Apart from the omision to 
explain the law, the learaed Judge summed up the evidence 
very clearly and fairly on both sides, and left the matters which 
were within the provine: of the jury entirely for their consider- 
ation, Under the circumstances, we see no reason to inrerfere 
with the verdict. No Court will interfere with the verdict of a 
jury, even if it omy itself thnk differently of the evidence, or 
because it thinks thit axother jury may have come to a 
different conclusion. To lightly interfere with the verdict of a 
jury with which the Sessious Judge has agreed would be to 
reduce riil by jury in this country toa farce. There is a case 
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reported tn Expernorn v Bar Laut (1) wher: tha Sore: Tudo 
hal disagreed with the ver ict of the jury A A 
case under Sec. 307, Cr. P. Code to tho Hish Court 15 8 t tho 
High Court held that. unless there was any porversity in 115 
verdict or any misdirection there was no reason why they sho | 10 
interefere with the verdict. Taking all the fasts of the ec 9 0 i 
the evidence into corsideration, I am of opinion that th 95 ) al 
fails and must be dismissed. is a 


Kanla, J.—I agree, Sec. 297, Cr. P, Codo in very clear 
terms enjoins the Sessions Judga to charge the jury by sum- 
ming up the evidenc; for the prosecution and defence, and 
lay ing down the law by which the jury is bound. Tho omission 
to do this may or may not causo a miscerriage of justice. See. 
557 of the Code provides that if a misdirection (and an omission 
to Jay down the law would be a misdirection) causes a failure 
of justic’, it would vitiate the trial. Therefore, in the present 
case we have to find whether the Court failed to lay down the 
law as provided in Sec. 297, and if so, whether thero was a 
miscarriage of justice. Unless both those questions were 
answered in the afficmative, ths verdict should not be disturbed. 


On going through the record it apperrs that the leirned 
Sessions Judge has not re-capitul sted the relevant sections of 
the I. P. Code. To that extent it may be statal thit there was 
omission to lay down the law. It appears very clearly, however, 
that in different portions of his summing up he had atated to 
what extent and undor what circumstances the right of private 
defence ef person could be exercised by the accused. Ho had 
also pointed out thit this defence was not pu forward in the 
cross-examination of the witnesses, but was seriously urged in 
the course of the argument of the Advoc.t: for the accused, 
He also properly pointed out at the close of tio summing up 
that, in spite of the failure of the Advocite for tha accused to 
set up this defence and to cross-examine the prosecution wit- 
nesses on that point and although the defence was inconsistent 
with the other defence, if the jury on the materials before them 
thought that case of self-defencsa of persou was established, N 
would be their duty to consider it, and give effect to their 
conclusion. To that extent therefore the learned Jadize oil 
sidered the evidence and gave directions on ths point of privato 


(1) Ind. Rul. (1932) Bom. 490 (1); 23 Ct. L. J. 745 
34 Bom. L. K. 896. 


139 1. C. 272 
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\ 
defence, and I do not think therefore that the charge suffers 
from any Serious omission. On going through the whole record, 
T do not think that there has been any failure of justice occa- 
sioned in this case, and therefore I do not think this Court 
should interfere with the unanimous finding of the jury. 

I cannot allow this case to pass without emphasizing that 
the provisions of Sec. 297, Cr. P. Code are emphatic, and over- 
looking the same is likely to give rise to a miscarriage of justice 
and considerable waste of public time and money. It is 
necessary that the provisions of this section should be rigidly 
adhered to and not overlooked. Even at the cost of repetition, 
the law should clearly be expounded, especially when the charge 
is one of murder, otherwise serious consequences are likely to 
ensue which a high judicial officer could and should avoid. 


B. P. C. 


(s. c.) 44 C. W. N. 114 70 C. L. J. 355; (1940) A. I. R. Cal. 33. 
Appeal No. 188 of 1935. 
Present: — R. C. Mitrer and MauAMAD AKRAM Jj. 


and August, 1939. 
RANADA KISHORE ROY. 
o. 
SWARNAMOYEE DEBI. 


Bindu Lato — Widow—Co-sharers—Partition— Not entitled to exclusives title 
of property to acg wired— Account Book— No explanation given, i 
Aeld— That a Hiodu widow has a right to bring a suit for partition against 
her co-sharer. All that has to be secured in favour of the reversioners is that 
the partition should ‘be so carried out as to affect their rights. 


Held again—That no credible explanation has been given why the defen- 
dant has not produced the account books which has been taken out of Court 
by him after the institution of the suit and it is a ligitimate comment of the otber 
side that if these account books had been produced by the defendant they 
would have defeoded the plaintiff. 


Appeal against the decree of the Sub-Judge of Mywmensiogh. 

The facts appear from tbe Judgment. ` 
J. M. Chowdhury and R. N. Chowdhury—for the Appellant. 

G. Sanyal, P. C. Pakraski and B. C. Banerjee—ior the Respundent, 
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Judgment.—This is an appeal by the defendant in a suit 
institute by the plaintiff for partition by motes and bounds of 
her eight-annas share in a large number of proporties which are 
cescribed in the schedule tə the plaint. She has also prayed 
for a declaration of title to eizht-annas share in two touzis 
Nos. 2575 and 2576 which are known as the Syamagram 
pro erties and are included in item 4 of the plaint, The facts 
admitted are these: 


The common ano:stor was Harikishoro Roy who died 
leaving two sons, Ramani Kishore Roy and Nalini Kishore Roy. 
Ramani was the oldest. His son Ranada is the deferdant in the 
suit. Nalini Kishore Roy died on 3rd March 1902 when ho 
had just attained majority. Ho loft him surviving a childless 
widow Swarnamoyee Debi who is tho plaintiff. He hal oxo- 
cuted on llth May 1901 a will by which ho appointed his 
brother Ramani Kishore, executor. By tho will, hie widow 
Swarnamoyee was given the power to adopt a son. Ramani 
took out probate of this will in tho year 1902 shortly aftor the 
death of Nalini. In this case we need not go into the question 
as to whether a permission to adopt hal also been given to 

.? Swarnamoyee orally by her husband or not. In any event, she 
had the power of adoption whether by virtue of tho permission 
given by the will or by virtue of the oral permission alleged to 
have been given to her by her husband. In 1903, Swarnamoyee 
adopted the voungest son of Ramini Kishore and named him 
Narmada Kishore, The adopted son diod unmarried in tha 
year 1916 The position therefore is that the beneficial interest 
in the estate which was not admittedly disposed of by the will 
of Nalini Kishore belonged to Swarnamoyee from the date of 
the death of Nalini till the adoption. After the adoption the 

- beneficial interest vested in the adopted boy and on his deatlr 
Swarnamoyee, his mother inherited the beneficial interest from 
him. She has from the date of the death of her adopted son a 
widow's estate in the properties which may be found to be 
aD age joint between him and Ranada. Ramani Kishore 

ied on 9th January 1922. During his lifetime he was in 
possession of a half-share of the joint estate in his own right 
and the other half-share as executor to the estate of Nalint 
Kishore Roy. It appears that after the death of Ramani 
differences arose between Ranada and Swarnamoyce, In Sep- 
tember or October 1924, there was a separation between the two 
ead Swarnamoyee and Ranada began separate collection of rent. 
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There was also by this time separation in mess. It was probably 
in December 1924. On 7th January 1925 Swaraamoyee institu- 
ted. a suit for accounts against Ranada, That suit terminated 
ina compromise decree passed by this Court on 7th July 1931. 
The compromise decree is an exhibit in the case (Ex. 24, Vol. 
II. p. 821 of the paper-book). We will have to deal in some 
det til with the terms of this compromise decree and with the 
proceedings in execution which followed this compromise decree 
in a jater part of the judgment when we will be dealing with 
tue merits of the contentions raised by the parties before us as 
to the plaintiffs title or share in some of the properties to 
which she has laid a claim to the extent of 8 annas share, The 
defendant raised many points in his defence. The written 
statement is a prolix document. The contentions of the respec- 
tive parties however appear clearly from the judgment wh ch 
has been delivered by the learned Subordinate Judge. 

The first defence’ which raised a preliminary point was that 
the suit for partition by the plaintiff is not maintainable inas- 
much as it was not a bona fide suit at all. The second defenca 
was that tho suit was bad for non-joinder of parties. The third 
defence was that certain properties were the  self-acquir.d 
properties of Ramani and in some other properties the share of 
Ranada was more than the share of the plaintiff. The difference 
in the shares according to the defendant was brought about by 
reason Of the acquisition by Ramani for his own benefit and 
advantage from out of his own funds of certain shares which 
belonged to others, We have quoted above the defen es which 
are material for the purpose of considering the point’ which 
have been raised before us in this appeal. Those contentions 
are :(1) that the suit is not maintainable, (2) that, mouza Koyedi 
which is item 1 of the plaint belongs exclusively to defendant 
1. In any event the plaintiff is not entitled to claim more than 
5 annas share in the said. property; (3) that a partition of mouza 
Koyedi cannot be made in this suit as necessary parties have 
been left out, (4) that the plaintiff has not eight annas sharp in 
Muktirkandi which is item 12 of the plaint; (5) that the Bnaya- 
bapa Kutchery which forms a part of item 2af tie plant belongs 
exclusively to the defendant; and (6) that touzi No. 2575 belongs 
exclusively to the defendant and touzi No. 2576 exclusively: to 
the plaintiff. The plaintiff cannot have eight annas share in 
both those touzis on the footing that both of them ere joint 
properties of the plaintiff and the defeudant, 


t 
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The first question is whejher the suit for partition is 
maintainibly or note We have already stated that the 
' plaintiff his only a widow's estate in the properties left b 
her adopted son and also in those prop-rties whic’ is 
subsequently acquire! by Ramani on his own behalf and on 
behalf of the estate of his brother Nalini Kishore. She 
represents the estate fully. It is only that her powers of 
alienation are limited. Any deoree passed in hur favour or 
against her in a bona fide litigation fairly fought out or fairly 
compro.nisei would b n | the reversioner Thase prinoiples are 
well established. Un ler the circumstances it is necessary to seo 
whether a person having such an estate is ontitled to maintain a 
suit for partition against her cosharar or cosharer of her late 
husbinl. This questio ı was co sidered by a Fall Benes of this 
Court in Janoxt Nata v Mataora Natal) The julement of 
the Full Bench was delivered by Ramesh O iandra Mittor J. It 
was held that a in lu ora transferee froma Hindu widow is 
entitled to m tintain a suit for partion agaiust the c-widow and 
her hu-bind’s c> sharers. Mr. Caowdhary appearing on behalf 
of the appellant has cited before us a judgmont delivered by the 
dame learned Jude in the same volume in Mowspray KOFER v. 
Harar Narain, (2) The passage on which reliance his been 
placed by the appellant is on pp. 250 and 251 of the report. 
The learned Judge points out th t the right of enforcing 
partition is generally a com non incident ina joint undivided 
property. Then he ob erves that from that it dees not follow 
that a Civil Court would be bound to decree partition at the 
iastance of a Hindu widow without a specal case of necessity 
buing established for partiton The interpretstion put upon this 
passage by Mr. Chowdhury is that:a Hindu ought generally 
to be refused partition unless she establishes special cause or 
necessity. That may be the correct interpretation of the pas- 
sage, if it be taken out of the coatext. If that is what Mitter 
J., meant by tis passage, he himself his expressed himself 
otherwise when delivering the judmont of the Full Bench in 
tie ease which we have noticel above. In MOHADEAY KORR v, 
Harax NARAIN (2) referred to above the learned Judge then 
points out the psouliarity of a Hindu widow's estate. He 
rightly pointed out that she represents the estate yet the persan 
(1) 12C, L. R. 215 (F. B.); (1883) 9 Cal 580. 
(4) (1883) 9 Cal; 244. 
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who would take after her would not take through her bat would 
take as the beir of the last male owner. It is also pointed out 
that till her death it is not certain as to who would be the next 
taker. Then, he says that under those e reumstances, it would 
bo the duty of a Court of justice to see, before decreeing parti- 
tion, that the interest of tue presumptive heir be not affected 
by its dvoree. This passage means that having regard to the 
fact that a Hindu widow represents the estate, the Court should 
be careful to see that by the partition the interest of the pre- 
. sumptive reversioner may net suffer. That means that a 
partition is to be decreed but in making the allotment, care 
‘should be taken that the allotments are fair, for the decree made 
would bind the next taker who does not take through the widow 
but through another man, namely the last male owner, Then 
the learned Judge observes that. before decreeing partition, the 
Court should be satisfied that the claim for partition is a bona 
fide one arising out of such necessity as renders partition desira- 
ble between two joint owners. The force of the last mentioned 
passage, in our judgment, has been affected by the decision of 
the aforesaid Full Bench. We think that the law has been put 
correctly by a later decision of this Court in BEpIN BEHARI v. 
LAL Monus (1). The passage which is at p. 212 runs thus: 


That ea Hindu widow has a right to partition has been established by the 
Full Bench decision in Bepin Bekari v. Lal Mokun (1) and the assignee of a 
Hindu widow is in the same position, All that has to be secured in favour of 
the reversioners is that the partition should be so Carried out as not to affect their 


rights. 


This is exactly what we have said as the law on the subject. 
Even if the observation of Mitter, J., in MofHAbzAT KEOR v. 
HARAK Narain (2) to the effect that only when the claim of the 
widow for partition is a bona fide one arising from such necessi- 
ties as oda partition desirable between the two joint owners 
is still good law, we do think that on the facts of this case 
partition is desirable. Those facts are these that the claim of 
the plaintiff to a large portion of the properties was denied 
before the institution of this suit, In 1926, she laid a 
claim to eight annas share of taluk Mo. 2572 in a rent suit 
instituted by the defendant against a tenant claiming 16 annas 


(1) (1886) 12 Cal. sög. 
(2) (1883) 9 Cal. 244, — 


